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INDEPENDENT REGULATORY COMMISSIONS 


The Committee on Interstate and Foreign Commerce herewith sub- 
mits for the information of the House of Representatives a report of 
its Special Subcommittee on Legislative Oversight relating to the sub- 
committee’s activities during the 86th Congress, and certain recom- 
mendations for legislative and administrative action. 


J. THE LEGISLATIVE BACKGROUND AND PURPOSES OF 
THE SUBCOMMITTEE 


The Special Subcommittee on Legislative Oversight was first estab- 
lished in the 85th Congress when on March 6, 1957, Chairman Harris 
announced the appointment and composition of the subcommittee.’ 

The special subcommittee was re-created in the 86th Congress. On 
February 19, 1959, Chairman Harris announced its composition of 
the following members: 


Oren Harris, Chairman 
Peter F. Mack, Jr. John B. Bennett 
Walter Rogers William L. Springer 
John J. Flynt, Jr. Steven B. Derounian 
John E. Moss Samuel L. Devine 


A. JURISDICTION 


The Special Subcommittee on Legislative Oversight was appointed 
and continued under the authority of section 136 of the Legislative 
Reorganization Act of 1946 and House Resolution 56, 86th Congress, 
agreed to January 27, 1959. 

Section 136 of the Legislative Reorganization Act of 1946, which is 
included in the Rules of the House of Representatives, provides that 
to assist the Congress in “appraising the administration of the laws” 
each standing committee of the House of Representatives shall “exer- 
cise continuous watchfulness” of the execution of the laws by the 
administrative agencies of the Government within the jurisdiction of 
the committee. 

In addition, House Resolution 56, 86th Congress, authorizes the 
committee to investigate and study “the administration and enforce- 
ment by departments and agencies of the Government of provisions of 


1 For the legislative background of the subcommittee and a report of its activities in 
the 85th Congress, see H. Rept. 2711, 85th Cong., 2d sess., filed Jan. 3, 1959; “Activ 
of the Committee on Interstate and Foreign Commerce,” hereinafter referred to as “H. 
Rept. 2711,” H. Rept. 1276, 85th Cong., Sept. 23, 1057, and 2d sess, H. Rept. 2705, 85th 


Cong., Sept. 22, 1958. 
2 
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law relating to subjects which are within the jurisdiction of such com- 
mittee.” ? 


II. NATURE AND SCOPE OF SUBCOMMITTEE 
ACTIVITIES 


The subcommittee has investigated the manner in which the inde- 
endent regulatory Commissions have functioned. This study em- 
Sune excessive delay and expense in procedures; inefficiencies; prac- 
tices and conditions which are conducive to the use of improper ex 
parte pressures; overlapping of functions; adequacy of statutory 


2 The resolution is as follows: 
“(H. Res. 56, 86th Cong., as amended by H. Res. 360, 86th Cong.} 
“RESOLUTION 


“Resolved, That effective from Jan. 8, 1959, the Committee on Interstate and Foreign 
Commerce may make investigations and studies into matters within its jurisdiction, includ- 
ing the following: 

“(1) Policies with respect to competition among the various modes of transportation, 
whether rail, air, motor, water, or pipeline; measures for increased safety ; and adequacy 
of the national transportation system for defense and the needs of an expanding economy ; 

“(2) Policies with respect to the promotion of the development of civil aviation ; meas- 
ures for increased safety ; restrictions on American air carriers which impede the free flow 
of commerce ; routes, rates, accounts, and subsidy payments; airport construction, hazards 
of adjacency to airports, and condemnation of airspace; aireraft and airline libility; 
aircraft research and development, and market for American aircraft; and air naviga- 
tional aids and traffic control ; 

“(3) Allocation of radio spectrum: color television; pay television; educational tele- 
vision ; ownership and control of radio and television stations; technical developments in 
the communications field ; 

(4) Adequacy of the protection to investors afforded by the disclosure and regulatory 
provisions of the various Securities Acts ; 

“(5) Adequacy of petroleum, natural gas, and electric energy resources for defense and 
the needs of an expanding economy; adequacy, promotion, regulation, and safety of the 
facilities for extraction or generation, transmission, and distribution of such resources; 
development of synthetic liquid fuel processes; and regulation of security issues of and 
control of natural gas pipeline companies ; 

“(6) Advertising, fair competition, and labeling ; 

ans Research in weather, including air pollution and smog, and artificially induced 
weather ; 

“(8) Effects of inflation upon benefits provided under railroad retirement and railroad 
unemployment programs; and inequities in provisions of statutes relating thereto, with 
comparison of benefits under the social security sytsems ; 

“(9) Adequacy of medical facilities, medical personnel, and medical teaching and train- 
ing facilities, research into human diseases: provisions for medical care; efficient and 
effective quarantine; protection to users against incorrectly labeled and deleterious foods, 
drugs, cosmetics, and devices; and other matters relating to public health; 

“ — Disposition of funds arising from the operation of the Trading With the Enemy 
ct: 

(11) Current and prospective consumption of newsprint and other papers used in the 
printing of newspapers, magazines, or such other publications as are admitted to second- 
class mailing privileges; current and prospective production and supply of such papers, 
factors affecting such supply, and possibilities of additional production through the use of 
alternative source materials ; 

“*(12) Increase in traffic accidents on the streets and highways of the United States 
during recent years; factors responsible for such increase, the resulting deaths, personal 
injuries, and economic losses; and measures for eliminating such accidents or reducing 
their frequency and severity ; and 

(13) The administration and enforcement by departments and agencies of the Gov- 
ernment of provisions of law relating to subjects which are within the jurisdiction of such 
committee, 

“Provided, That the committee shall not undertake any investigation of any subject 
which is being investigated by any other committee of the House. 

“For the purposes of such investigations and studies the committee, or any subcom- 
mittee thereof, may sit and act during the present Congress at such times and places 
within the United States (and ng subcommittee thereof, consisting of not more than six 
members may sit and act during the present Congress at such times and places outside the 
United. States), whether the House has recessed, or has adjourned, to hold such hearings, 
and to require, by subpena or otherwise, the attendance and testimony of such witnesses 
and the production of such books, records, correspondence, memorandums, papers, and 
documents as it deems necessary. Subpenas may be issued under the signature of the 
chairman of the committee or any member of the committee designated by him, and may 
be served by any person designated by such chairman or member. 

“The committee may report to the House at any time during the present Congress the 
results of any investigation or study made under authority of this resolution, together 
with such recommendations as it deems appropriate. Any such report shall be filed with 
the Clerk of the House if the House is not in session.” 
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standards; reliance upon representations of the regulated industry 
without independent investigation by the Commission itself; alleged 
discriminatory enforcement of the law and regulations; and the failure 
to formulate or to publicize the policy which governs Commission 
decisions until the making of the decisions. 


III. RESUME OF SUBCOMMITTEE ACTIVITIES 


On February 19, 1959, Chairman Harris introduced H.R. 4800, a 
bill resulting from the subcommittee’s investigations during the 85th 
Congress and designed to strengthen the effectiveness of and to in- 
crease the confidence of the public in the fair and independent admin- 
istration of the law by the six major regulatory commissions (Civil 
Aeronautics Board, Federal Communications Commission, Federal 
Power Commission, Federal Trade Commission, Interstate Commerce 
Commission, and Securities and Exchange Commission). 

The subcommittee was established in the 86th Congress on April 1, 
1959. On that date Mr. Robert W. Lishman, who had served as chief 
counsel during the preceding session of Congress, was appointed chief 
counsel and Mr. Herman Clay Beasley, subcommittee clerk. On April 
6, 1959, Mr. Beverly M. Coleman was appointed principal attorney, 
and on June 1, 1959, Mr. Jack Marshall Stark, minority counsel. 

On April 26, 1959, Chairman Harris, at the request of the American 
Bar Association, introduced H.R. 6774, a bill to amend the acts gov- 
erning the six major independent regulatory agencies “to establish 
standards of conduct for agency proceedings of record.” 

The subcommittee adopted its rules of procedure and a statement 


of — outlining the scope of its activities (app. A) on May 20, 1959. 

Appendix E sets forth, for convenient reference, a list of subcom- 

mittee and committee publications and documents relating to investi- 

gations and studies conducted by the subcommittee and its staff, as well 

as reports and studies which have been oer ame under the direction 
efe 


of the subcommittee by the Legislative rence Service of the Li- 
brary of Congress and other persons and organizations. 

In June 1959, the subcommittee held 9 days of panel discussion hear- 
ings during which specialists in administrative law exchanged views 
on selected problems. A formidable obstacle to solution of the prob- 
lems considered was found to be the lack of a body of up-to-date 
factual information bearing on them.. An Advisory Council on Ad- 
ministrative Problems was created on the subcommittee’s initiative to 
provide such a body of information and to recommend such improve- 
ments as seemed necessary, desirable, and practicable. 

Formal hearings on allegedly “rigged” television quiz programs 
were held beginning on October 6, 1959. During the first phase of 
these hearings, which continued until October 12, the subcommittee 
heard 27 witnesses among whom were contestants, sponsors, pro- 
ducers, public relations consultants, network attorneys, and the 
Chairmen of the Federal Communications Commission and the Fed- 
eral Trade Commission. 

The hearings were resumed November 2 with the appearance of Mr. 
Charles Van Doren, the most widely known of the quiz show contest- 
ants. These hearings continued through November 6. We heard 23 
additional witnesses, including other contestants, producers, sponsors, 
advertising agency representatives, and the presidents of two major 
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television networks, National Broadcasting Co., and Columbia Broad- 
casting System. Response to the quiz hearings was a sense of national 
shock at the practices revealed. President Eisenhower publicly ex- 

ressed his concern and directed the Attorney General of the United 
States to report to him on the situation. The report of the Attorney 
General was dated December 30, 1959. Both the Federal Communi- 
cations Commission and the Federal Trade Commission have since 
undertaken investigation of the broadcasting and allied industries to 
ascertain what can be done to remedy the weaknesses disclosed by the 
subcommittee’s hearings. 

On December 9, 1959, Mr. Bernard Goldfine appeared before the 
subcommittee for a continuation of interrogation conducted in 1958 
regarding repeated violations of statutes and rules enforced by the 
Securities and Exchange Commission by companies controlled by him. 
The questions asked Mr. Goldfine on December 9 included 18 questions 
he had refused to answer in 1958 and for which refusal he had been 
cited for contempt of Congress. In his trial in the U.S. District Court 
for the District of Columbia for contempt of Congress, Mr. Goldfine 
pleaded nolo contendere. On July 24, 1959, he was sentenced to the 
maximum fine of $1,000 and 1 year in jail. The sentence was suspended 
on condition that if called before the subcommittee within 2 years, 
Mr. Goldfine would truthfully answer the 18 questions on which the 
contempt citation was based. 

On February 9, 1960, Chairman Harris filed a report of the sub- 
committee covering its activities during the 1st session of the 86th 
Congress (calendar year 1959) .° 

On February 26, 1959, Congressman Bennett introduced H.R. 5042, 
which would authorize application by the FCC of its rules directly to 
TV network organizations and other suppliers of programs. And, 
pursuant to a recommendation in the subcommittee’s interim report, 
Chairman Harris on March 23, 1960, introduced H.R. 11340, to require 
networks to be licensed. It was not possible to hold legislative hear- 
ings on these measures, and neither was enacted. 

Beginning in February 1960, public hearings on “payola” and other 
deceptive practices in the communications field were conducted over a 
period of 3 months. During the 21 days of these hearings the sub- 
committee heard 58 witnesses, including individuals in the music pub- 
lishing and recording industries, a number of diskjockeys, the presi- 
dent of a national broadcasting network, and the Chairmen of the 
Federal Communications Commission and the Federal Trade Com- 
mission. 

Based upon the disclosures of these hearings, legislation was en- 
acted prohibiting rigging of television quiz shows, failure to disclose 
“payola,” and other deceptive practices in the communications field. 
(Public Law 86-752, 86th Cong., approved Sept. 13, 1960.) 

In May 1960, the subcommittee held 11 days of hearings on ex 
parte communications and other problems of the Federal Power Com- 
mission. Testimony was heard from members and staff of the Com- 
mission, officers of and an attorney for a regulated company, and a 
utility consultant. 


*H. Rept. 1258, 86th Cong., 2d sess., “Investigation of Regulatory Commissions and 


Agencies,” interim report of t*~ Committee on Interstate and Foreign Commerce (Sub- 
committee on Legislative Oversight), hereinafter referred to as H. Rept. 1258. 
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On July 1, 1960, the committee reported H.R. 12731, a bill incorpo- 
rating certain provisions of H.R. 4800 and H.R. 6774 and dealing 
spectiediie with the problem of ex parte communications in on-the- 
record proceedings. The House was unable to consider H.R. 12371 
before its adjournment on September 1, 1960. 

In the 86th Congress, the subcommittee has held public hearings 
on 47 days and executive hearings on 16 days, and has heard 224 wit- 
nesses. Exclusive of exhibits, there are 4,335 printed pages and 341 
additional transcript pages of hearing record. Annexed to this report 
as appendix B is a list of the hearings held and the witnesses heard. 

The subcommittee staff made a study of the efficiency of the Civil 
Aeronautics Board’s administration of the parts of the Federal Avia- 
tion Act exclusively within the Board’s jurisdiction. 

The Federal Aviation Agency, established by the Federal Aviation 
Act of 1958, has functioned only 2 years (1959 and 1960). This act 
consolidated most of the statutes administered by the former Civil 
Aeronautics Administration, the former Airways Modernization 
Board, and the Civil Aeronautics Board. The FAA has some 35,000 
employees, and a $673 million budget for fiscal year 1961, of which 
$63 million is for grants-in-aid for airport construction or improve- 
ment. The staff made a study of the FAA’s fiscal controls over Gov- 
ernment-owned equipment and grants-in-aid of Federal funds to 
municipalities for construction or improvement of airports. 

In the spring of 1959 members of the staff began a study of the 
administration by the Interstate Commerce Commission of the Motor 
Carrier Act of 1935 in two ICC regions, Texas and New York City. 
It was not possible to complete this study during the present term of 


Congress. Sufficient information was obtained to warrant comment 
and the making of certain remedial suggestions. 
The staff has compiled from the answers of the “big six” regulatory 
commissions to a subcommittee questionnaire of June 3, 1960, com- 
arative Speeene data for the years 1949 and 1959 respecting work- 


oad, backlog, number of cases disposed of, and other regulatory mat- 
ters. The compilation is contained in a subcommittee print. 

Appendix C is a staff compilation of previous subcommittee recom- 
mendations for legislative, administrative, and investigative action, 
together with a brief discussion of congressional action thereon. 

he staff has also made a study of appropriations, personnel, and 
budgetary policies affecting several of the major agencies under the 
subcommittee’s jurisdiction. The study is printed as a separate staff 
report, “Budget Bureau Censorship and Control of Independent 
Agency Fiscal and Other Matters.” 

The subeommittee is authorized and directed by the above resolution 
and charged with the responsibility of making studies and recommen- 
dations as well as holding of investigatory hearings and to report its 
work to the House of Representatives. 

By direction of the chairman, the staff has made such studies and 
evolved a series of its own recommendations which were submitted for 
subcommittee consideration. They are the result of conscientious, 
sustained efforts to give an objective, dispassionate appraisal of 
regulatory problems and suggestions for possible remedies. Whether 
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the subcommittee or Congress should adopt these proposals is another 
matter. If we are to achieve public confidence in the ey of 
government operations, we should not be reluctant to disclose the 
contents of a carefully prepared, nonpartisan staff report. 

The report submitted to the subcommittee in December 1960 con- 
tains or refers to only documentary material found in official] records 
or in the files of the subcommittee. The staff has reported to the 
members of the subcommittee from time to time its investigations, 
studies, and findings, as well as its recommendations. 

Over the years, committees of Congress have published a voluminous 
amount of statistical data and other material which was gathered 
solely as the result of investigation, research, and study by staff per- 
sonnel and not pursuant to a hearing before a congressional committee. 
To illustrate, Congress publishes audit reports submitted to it by the 
Comptroller General of the United States pursuant to that officer’s 
statutory duty to scrutinize annually each government corporation and 
its transactions for the purpose of keeping the Congress informed of 
its operations. The applicable statutes expressly provide that the 
Comptroller General’s audit report to the Congress on each of these 
corporations shall show specifically any program, expenditure, or 
other financial transaction or undertaking observed in the course of 
the audit which in the opinion of the Comptroller General was carried 
on or made without legal authority. Some of these audit reports are 
in fact severely critical of certain transactions of these corporations. 
There is no requirement that the Comptroller General hold a hearing 
before he can so inform Congress. Doubtless similar analogies could 
be drawn. 

1960 was a hectic legislative year requiring the attention of sub- 
committee members to a host of problems other than those pertaining 
to legislative oversight. This precluded the scheduling of hearings 
on all matters investigated by the staff and periodically reported to the 
chairman. While the subcommittee does not take responsibility for 
the staff’s conclusions, it was nevertheless sufficiently satisfied as to the 
quality of the work underlying them and felt justified in making the 
report public. The background material was known to the subcom- 
mittee members or to the chairman prior to preparation of the report. 

In April 1960, the Saturday Review of Literature made its award 
for distinguished service to advertising in the public interest to the 
Special Subcommittee on Legislative Oversight of the House of Rep- 
resentatives. The special citation reads as follows: 


To the Special Subcommittee on Legislative Oversight of 
the House of Representatives, Washington, D.C., for finally 
exposing the specious programing and advertising practices 
of television and radio, from the fixed-quiz scandals and 
payola to sponsor misrepresentations, which were under- 
mining the integrity of these great communications media 
and endangering their ultimate ability and that of the ad- 
vertisers to serve the American public; for setting in much 
overdue motion governmental policies and industry measures 
to remedy a sorry situation that had ill served the public in- 
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terest; for reaflirming the unique power of congressional in- 
vestigation to safeguard the general welfare, a power too 
vital to be curtailed despite recurrent abuses of it by Congress. 


The foregoing special citation is only the third in 8 years to have 
been awarded. 


IV. FEDERAL COMMUNICATIONS COMMISSION 
A. MATTERS INVESTIGATED 


IMPROPER EX PARTE PRESSURES IN ADJUDICATORY AND RULEMAKING 
PROCEEDINGS—-CASES INVOLVED 


In 1958 the subcommittee held 58 days of hearings on matters per- 
taining to the Federal Communications Commission. During the 
course of these hearings the subcommittee looked into allegations that 
a 5 ex parte pressures were brought to bear in certain rule- 
making and adjudicatory proceedings before the FCC. Testimony 
revealed that the use of improper influence and off-the-record com- 
munications were widespread and as a result of such disclosures, cer- 
tain awards of television licenses were either reversed, remanded, or 


modified. 
Channel 10—Miami, Fla. 


In the Miami channel 10 case, in which a Commissioner of the FCC 
and an attorney were indicted for conspiracy to swing the Commis- 
sioner’s vote, the U.S. Court of Appeals reversed the Commission’s 
order and remanded the case to the Commission for hearing on speci- 
fied issues of misconduct and improper influence. Accordingly, by 
an order effective September 15, 1960, the Commission set aside the 
construction permit originally awarded to Public Service Television, 
Inc., and ruled that all applicants, except L. B. Wilson, Inc., were 
guilty of misconduct, thereby disqualifying them and awarding the 
grant to L. B. Wilson by default. Consequently, the Commission, in 
an order effective September 30, 1960, granted a license to L. B. Wilson, 
Inc., for 4 months subsequent to construction rather than for the 
customary 3-year period. The Commission, however, stayed the order 
pending Seaekgticih of a petition for stay presented by one of the parties 
tothe Court of Appeals. A petition for rehearing and reconsideration 
and oral argument filed by one of the parties was denied November 2, 
1960. It should be noted that the attorney referred to above has 
recently been acquitted after a second trial. 


Channel 5—Boston, Mass. 


Testimony before the subcommittee relating to the award of chan- 
nel 5 to WHDH, Inc., disclosed that a principal and a representative 
of two applicants made off-the-record representations to the then 
Chairman of the Commission while the matter was still under consid- 
eration by the Commission. In light of this testimony, the U.S. 
Court of Appeals on July 31, 1959, remanded the case to the Comniis- 
sion ordering it to hold an evidentiary hearing and to make findings 
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of fact on specified issues. A hearing was held and the examiner’s ini- 
tial decision was issued on September 23, 1959. The parties filed ex- 
ceptions and requested oral argument before the Commission which 
was heard April 22, 1960. On July 14, 1960, the Commission issued 
an order voiding the grant to WHDH and postponing its final deci- 
sion until further ont argument could be heard. WHDH was not 
found to be “absolutely disqualified” and was allowed to operate 
channel 5 on a special temporary authority pending the final order of 
the Commission. A petition for reconsideration of the Commission’s 
July 14 order is pending and various petitions have been filed by one 
of the parties in the U.S. Court of Appeals. By an order of the court, 
October 7, 1960, further action by the Commission in this case was 
stayed until additional findings and recommendations by the Commis- 
sion can be considered by the court. 

Channel 7—Miami, Fla. 

On January 18, 1956, the FCC granted to Biscayne Television Corp. 
a license to operate television channel 7 in Miami, Fla. The U.S. 
Court of Appeals on March 14, 1957, after an appeal by one of the ap- 
plicants, reversed and remanded the case to the Commission for fur- 
ther proceedings. The Commission, nevertheless, affirmed its initial 
grant to Biscayne on June 21, 1957. 

Testimony before this subcommittee pointed out certain alleged ex 
parte representations made to one or more Commissioners while the 
channel 7 proceeding was before the Commission. As a result of these 
revelations, the Commission reopened the record and ordered a field 
investigation and evidentiary hearings. The court agreed to the Com- 
mission’s action. 

Evidentiary hearings were completed in June 1960, and the exam- 
iner’s decision revoking and setting aside the grant to Biscayne was 
issued September 14. 

The Commission set October 31, 1960, as the deadline for filing ex- 
ceptions. No final decision has been rendered in this case. 


Channel 2—S pring field-St. Lowis, rulemaking proceeding 

After an order had been issued temporarily granting VHF channel 
2 to a licensee in Springfield, Ill., the Commission in a rulemaking 
ee ae channel 2 from Springfield and assigned it to 

t. Louis, Mo. The subcommittee developed testimony which disclosed 
numerous instances of ex parte contacts between Commissioners and 
certain parties to these proceedings. On the basis of these disclosures, 
the U.S. Supreme Court vacated an order of the Court of Appeals 
which upheld the Commission’s order and remanded the case to the 
Court of Appeals for appropriate action. The Court of Appeals re- 
manded the case to the Commission and directed it to hold evidentiary 
hearings regarding the ex parte contacts. Following a field inquiry, 
the Commission held hearings in December 1959 and January 1960, 
and an initial decision by the special hearing examiner was issued 
March 11, 1960. While the examiner called for a reconsideration of 
the subject matter in the proceeding, he determined that none of the 
parties was disqualified to receive a television license as a result of the 
proceedings, nor should the conduct of any party reflect adversel 
upon it from a comparative standpoint. Exceptions to the examiner’s 
decision were filed and oral argument was held October 13, 1960. No 
final decision has been rendered by the Commission. 
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Channel 19—Peoria, Til. 


Since the Springfield-St. Louis order made reference to this pro- 
ceeding, the court instructed the Commission to consider the Peoria 
order in terms of the Springfield-St. Louis decision. No final decision 
has been rendered in either matter. 


Channel 9—Orlando, Fla. 


Further allegations of ex parte contacts were developed by the sub- 
committee regarding the grant of channel 9, Orlando, Fla. As a re- 
sult of these allegations, the Commission filed a motion with the court 
of appeals requesting that the case be remanded to the Commission 
for field investigation and evidentiary hearing. The court granted 
the petition. To date, no hearings have been held on this matter due 
to the pendency of the trial in U.S. v. Mack & Whiteside and due to 
the fact that the special hearing examiner assigned to this case has 
resigned, necessitating the appointment of a new examiner. Hearings 
are expected to be scheduled in the near future. 

Channel 12—J acksonville, Fla. 

After a review of the record of hearings of the subcommittee relat- 
ing to possible ex parte representations in this proceeding, together 
with information develo dee its own investigation, the Commission 
on July 29, 1960, ordered that the proceeding should be reopened and 
— an evidentiary hearing should be held in the reasonably near 

uture. 

In addition to the foregoing cases, the Commission considered testi- 
mony taken by the subcommittee regarding alleged improper ex parte 
representations in eight other TV license proceedings. The Commis- 
sion determined that the allegations were not of such character as to 
warrant a reopening of the record or disturbance of action previously 
taken. These cases are channel 7, Buffalo, N.Y.; channel 9, Charlotte, 
N.C.; channel 4, Sheyboygan, Mich.; channel 12, Fresno, Calif. ; chan- 
nel 7, Denver, Colo.; channel 12, Flint, Mich.; channel 4, St. Louis, 
Mo.; and channel 6, Miami, Fla. 


HEARINGS ON UNETHICAL AND DECEPTIVE PRACTICES IN BROADCAST 
PROGRAMING; CORRECTIVE LEGISLATION 


On 11 days in October and November 1959 the subcommittee 
held hearings * on charges that several nationally broadcast television 
quiz programs were not honestly conducted contests of knowledge, as 
they purported to be, but were carefully arranged, sometimes in col- 
lusion with the contestants, to bring about predetermined results. 
The 50-odd witnesses who testified included quiz contestants, pro- 
ducers, advertising agency and sponsor representatives, network offi- 
cials, and the chairmen of the Federal Trade and Communications 
Commissions. What emerged was a carefully planned, skillfully 
executed hoax on the American people. Producers kept an eye con- 
stantly on the “ratings,” the audience-measurement services that could 
spell success or failure for a program. “Rigging,” “fixing,” and 
“controls” were terms used to describe various manipulative techniques 


«Investigation of Television Quiz Shows,” hearings before the Special Subcommittee 
on Legislative Oversight, Committee on Interstate and Foreign Commerce, House of Rep- 
resentatives, 86th Cong., 1st sess. (1960), hereinafter referred to as “Quiz hearings.” For 
an extended summary of these hearings see H. Rept. 1258, pp. 7-37. 


69017 Re., Vol. 7—H. Rept. 2238, 86-2, O-62—2 
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used to perpetuate on the shows those contestants commanding large 
audience response and to eliminate those not so favored. 

The concern of advertisers and producers for audience size seemed to 
dominate their relationships. A constant effort was made to keep 
audience tension and interest high. To that end, manipulation was 
increasingly used. The widespread deception of the viewing public 
in the pursuit of higher ratings raises serious public interest questions 
about the use of vital public facilities to further private commercial 
interests. 

To curtail the specific abuse of quiz show manipulation the subcom- 
mittee recommended in its interim report of February 9, 1960 (H. 
Rept. 1258, p. 38) as follows: 


It is contrary to the public interest for a radio or television 
station to be used for broadcasting any program which pe: 
ports to present a bona fide contest of knowledge or skill if, 
in fact, such contest or any part thereof is in oar way 
“rigged” or “fixed” and if the program is produced or broad- 
cast with intent to deceive viewers or listeners into believing 
that the contest is bona fide. 

It is therefore recommended that the Communications Act 
of 1934 be amended so as to make it a criminal offense for any 

rson, with intent to deceive viewers or listeners, (1) to 

roadcast or participate in the broadcasting, or to produce or 
participate in the production for broadcasting, of any such 
program, or (2) to conspire with others to do any act so 
prohibited. 


In March 1960, the subcommittee engaged the American Statistical 
Association, an independent professional organization, to prepare 
an independent report on the statistical validity of the audience-meas- 
urement techniques of the rating services. The association designated 
three of the Nation’s leading statisticians as a technical committee to 
do the research. The report of the technical committee is expected 
in the near future. 

Apart, however, from the technical committee’s conclusions as to 
the statistical adequacy of ratings is a more important question : What 
is the extent of reliance by becatinatehe and advertisers on these audi- 


ence-measurement reports? Broadcast service, if it is to meet the pub- 
lic interest standard required by the Communications Act of 1934, 
cannot be determined solely by the urge to accommodate commercial 
advertisers. 

A side aspect of our investigation of quiz show manipulation was 
the revelation of the surreptitious ager of money to a programing 


employee, for “plugs,” i.e., favorable mention or showing of the payor’s 
trade name or products. One witness became a quiz ea contestant 
only when his employer, the owner of a large department store, paid 
$10,000 to a quiz show programing employee with the understanding 
that the store’s name would be mentioned on the program. The prac- 
tice of making such payments was described as “a common practice” 
by the store owner (Quiz hearings, pp. 951,959). Thus again, though 
in cruder form, we had an example of programing judgment being 
influenced by secret financial considerations. 

An analogous practice came to light in the 20 days of hearings 
held from time to time from January 27 through August 31, 1960, 
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on “payola” and other deceptive practices in the popular music and 
broadcasting industries. Our hearings, during which some 55 wit- 
nesses were heard, convinced the subcommittee that the broadcast in- 
dustry has allowed itself to become the principal medium through 
which the phonograph record industry publicizes its products.® 
Owing to a number of factors, the mushroom growth of the popular- 
record industry since World War II, the increasing dependence of 
radio programing on phonograph records since the advent of tele- 
vision, etc., old time “song plugging” has evolved into the practice of 
record manufacturers and distributors paying money and giving gifts 
to station Ls personnel to insure that their records get ade- 
quate “exposure” on the air. Only in that way is a record likely to be- 
come commercially successful.’ 

A number of variations on the “payola” theme appeared. One of 
the commonest, exemplified in our hearings by the nationally televised 
Philadelphia personality, Mr. Dick Clark, was the extensive owner- 
ship by music programing personnel of nonbroadcast interests that 
benefited directly or indirectly from the broadcasting of phonograph 
records. The incentive for such a person to give favored on-the-air 
treatment to music stemming from such interests is obvious. 

It was not possible for the subcommittee to explore this situation on 
more than a sample basis. The testimony concerned principally the 
cities of Boston, Mass., Cleveland, Ohio, and Philadelphia, Pa. But 
there was ample evidence in the record to add force to the subcommit- 
tee’s recommendation in its interim report (H. Rept. 1258, p. 39) 
that— 


section 317 [of the Communications Act of 1934] should be 
amended to require announcement of payments made not only 
to licensees but also to any other individuals or companies for 
advertising ee on behalf of third parties on sponsored 
programs. Provision should be made to prohibit payment 
to any person or company or the receipt by any person or 
company for the re of having included in a broadcast 
program any material, whether vocal or visual, without hav- 
ing announcement made on the program that the showing 
or hearing of such material has been paid for. Criminal 
penalties should be imposed upon any person or company who 
violates this section as amended. 


This recommendation and the above-quoted recommendation _re- 
specting deliberate quiz program deception were carried out in H.R. 
11341, introduced by Chairman Harris, provisions of which were 
consolidated with S. 1898 which became law on September 13, 1960 
(Public Law 86-752, 86th Cong., 2d sess., 74 Stat. 889), as the “Com- 
munications Act Amendments, 1960.” ® 


® See “Responsibilities of Broadcasting Licensees and Station Personnel,” hearings before 
the Special Subcommittee on Legislative Oversight, Committee on Interstate and Foreign 
Commerce, House of Representatives, 86th Cong., 2d sess. (1960), hereinafter referred to as 

he hearings,” and staff report at pp. 14—22. 

*For background information on the complex economic interplay of the music publishing 
and recording businesses with broadcasting, see - wang Tinaping and the Airwaves: A Func- 
tional Outline of the Popular Music Business,” staff study for the Special Subcommittee 
on. Legislative Oversight, 86th Cong., 2d sess. (1960). 

For a brief account of the evolution of “payola” from earlier forms of song plugging, 
see testimony of Paul Ackerman, Payola hearings, pp. 899—905. 
* For a brief discussion of this legislation, see app. C, below, pp. 75—76. 
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It was the subcommittee’s considered opinion that both the Federal 
Communications Commission and the Federal Trade Commission 
had been remiss in not attempting to deal with the problem of quiz 
show rigging. While three members advanced separate views on 
the subject of FTC jurisdiction (H. Rept. 1258, pp. 41-43), the sub- 
committee’s conclusion was essentially identical to that of the Attorney 
General of the United States.” 

Subcommittee and public criticism of both Commissions for their 
laxity in coping with the quiz show matter was apparently salutory 
for both Commissions displayed vigor in attacking the “plug” and 
— problems. It is the subcommittee’s expectation that the 

ommunications Act Amendments, 1960, enforced by an awakened 
FCC with the collaboration of alert FTC enforcement of the Federal 
Trade Commission Act, will go far toward remedying the evils dis- 
closed by our hearings. 
LICENSE RENEWALS 


Section 307(d) of the Communications Act provides that— 


upon the expiration of any license, upon application therefor, 
a renewal of such license may be granted from time to time for 
a term of not to exceed 3 years in the case of broadcasting 
licenses * * * if the Commission finds that public interest, 
convenience, and necessity would be served thereby. 


The standard provided in section 307(d)—that the renewal may be 
granted upon a finding that “public interest, convenience, and neces- 
sity would be served thereby”—in effect places upon the Commission 
the duty to consider the station’s past programing performance in con- 
nection with renewal applications (H. Rept. 1258, p. 15). Senate 
Committee Report 44, sod Congress, Ist session, points out at page 7 
that although this statutory provision does not require the type of— 


involved and searching examination which the Commission 
must make in granting an original license, it does not in any 
way impair the Commission’s right and duty to consider, in 
the case of a station which has been in operation and is apply- 
ing for renewal, the overall performance of that station 
against the broad standard of public interest, convenience, 
and necessity. 


In his original application, the licensee makes representations as 
to the type of service he proposes and promises that time will be made 
available for civic, educational, agricultural, and other public service 
programs (H. Rept. 1258, p. 14). In considering the station’s past 
programing performance at renewal time, the Commission examines 
sample program logs for each of 7 different days which are specified 
by the ommission after the end of each year, for the purpose of ascer- 
taining the extent to which the station has aeteend these promises. 
The Commission’s examination is admittedly quite cursory. (See quo- 
tation from an address of Commissioner Frederick W. Ford before 


® See, eg H. Rept. 1258, at pp. 21-24 and 29-30. 
e 


1 See “Report to the President by the ee. General on Deceptive Practices in Broad- 
-casting Media,” Dec. 30, 1959, reprinted as app. E in H. Rept. 1258, pp. 61-90, at p. 63. 
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the West Virginia Broadcasters Association, August 28, 1958, set forth 
in H. Rept. 1258, p. 15.) It appears that at least until the beginning 
of 1960— 


no television station has ever been required to go to hearing 
because of programing practices (Attorney General’s report, 
reprinted in H. Rept. 1258, p. 82). 


There appears to be no question as to the Commission’s authority 
to consider the incidence of deceptive programs and deceptive adver- 
tising in connection with its review of the station’s past performance. 
In this connection, the Attorney General has commented as follows: 


However the Commission has used this authority sparingly 
in recent years. Thus, in 1955, the Commission renewed the 
license for radio station WOL, even though the latter carried 
so-called “bait and switch” advertising (advertising in which 
customers are enticed by a low priced product for the purpose 
of switching them to purchases of a higher priced product) 
condemned by the Federal Trade Commission (Washington 
Broadcasting Co., 12 Pike & Fischer, R.R. 105(1955)). The 
grant was approved by a4 to 3 vote. In his dissent Commis- 
sioner Lee stated that “I believe it is the Commission’s 
duty * * * to insist upon elimination of such practices (bait 
and switch advertising) as a condition to renewal [of li- 
cense].” Id at 106. The majority wrote no opinion (Attor- 
ney General’s report, reprinted in H. Rept. 1258, p. 81). 


The subcommittee’s quiz show and payola hearings revealed striking 
illustrations of various types of abuse (see discussion in “Staff Report 
to the Special Subcommittee on Legislative Oversight,” December 
1960, pp. 10-22) in the use of the airwaves by advertisers, producers 
of network shows, diskjockeys, and employees of individual station 
licensees. In House Report 1258 the subcommittee expressed its grave 
concern with these deceptive practices and recommended, with respect 
to renewal procedure, that the Communications Act be amended to 
require the Commission to hold a hearing of record in every case to 
determine whether renewal of the license is in the public interest. The 
subcommittee further recommended that the vague “public interest” 
renewal standard be legislatively clarified for the future guidance 
of the networks, individual station licensees, and the Commission. 
Thus House Report 1258 states at page 39: 


The section should also provide guidelines as to what con- 
stitutes the public interest as used in this section. Included 
in such guidelines should be a requirement prohibiting the 
network (a) from furnishing deceptive material to any radio 
or television station; (6) surrendering control of material 
to be broadcast to an advertiser, advertising agency, producer, 
or any person other than a licensee; (c) using any broadcast- 
ing facility, directly or indirectly, i in promoting the sale or 
distribution of the product or service of any company or 
person in which it has any direct or indirect financial or bene- 
ficial interest; and (d) entering into any contract which 
would limit the ability of any station licensee to fulfill its re- 
sponsibility to operate in the public interest. 
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As can be seen, the foregoing recommendation is directed princi- 
pally at network practices which might prevent, or to some extent 
impede, the individual station licensees who are affiliated with a net- 
work from meeting the responsibilities imposed upon them under the 
“public interest” renewal standard. Exposure of the rigged TV quiz 
shows established that the statutory concept—that the responsibility 
for program content and balance rests exclusively upon the individual 
station licensee—is unsound. Affiliated nenwedls stations having no 
control over the package programs presented to them by the network 
obviously cannot in fairness be held to accountability for the content 
of such programs, even though they are fraudulent. (See H. Rept. 
1258, p. 16 (1960).) 

The Attorney General has recommended that the Commission give 
consideration to adopting a “program of more intensive scrutiny of 
licensees’ past performances” by, for example, choosing a number of 
renewal applications at random for a “spot check in depth.” With 
respect to deceptive matter, he has stated that renewal procedure 
should include “consideration of advertising practices, material which 
has been advertised, and action taken on complaints by the Federal 
Trade Commission,” together with a comparison of the licensee’s 
actual performance with the promises he made as to his programs and 
operations when his license was originally granted or last renewed 
(Attorney General’s Report, reprinted in i Rept. 1258, pp. 88-89). 

It would seem that if better program content and balance are to be 
achieved within the constitutional “free speech” doctrine, the Commis- 
sion must do more than examine the program logs of the individual 
licensees coming before it for rene. Realistically, it would seem 
that the Commission must examine the extent to which a particular 
station’s time is monopolized by network programs and the nature of 
such network programs must also be examined. Elsewhere in this 
report the related questions of network regulation and licensing are 
discussed. It is expected that this matter will be the subject of 
hearings in the near Futare by the House Committee on Interstate and 
Foreign Commerce. The subcommittee urges that there be included 
as a matter for study in such hearings the question of license renewals 
of individual stations and the necessity for Congress to provide appro- 
priate guidelines to the Commission in the exercise of its authority to 
grant license renewals. 

For a more extended discussion of certain aspects of the renewal 
problem, reference is made to “Staff Report to the Special Subcom- 
mittee on Legislative Oversight,” December 1960, pages 22-26. 


TRAFFICKING 


Trafficking has been defined as the ae of construction per- 


mits and licenses for the purpose of selling them for a profit (“In- 
vestigation of Regulatory Commissions and Agencies,” hearings before 
the House Special Subcommittee on Legislative Oversight, 85th Cong. 
os 8, p. 2912 (1958), hereinafter referred to as “1958 subcommittee 

earings”), but it can perhaps best be described as the transfer under 
circumstances which give rise to the inference that the licensee’s appli- 
cation for the license was not made in good faith. In most instances, 
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the sale takes place soon after the grant to the original licensee, at a 
price which represents a value for the station and license greatly in 
excess of the original licensee’s actual investment in the enterprise. 

Although under section 310(b) of the Communications Act of 1934, 
as amended, the Commission must find, in passing upon the application 
for transfer, that the “public interest, convenience, and necessity will 
be served thereby,” the Commission is not permitted to consider 
whether “the oubite interest, convenience, and necessity might be 
served by the transfer * * * to a person other than the proposed 
transferee. * * *” This provision, as interpreted by the Commission, 
limits its authority to determining whether the transferee of the license 
possesses the minimum qualifications, financial and otherwise, to 
operate a station, as set forth in section 308. If the Commission finds 
that the transferee of the license is so qualified, the transfer is approved 
(1958 Subcommittee hearings, p. 2915). The effect has been to nullify 
the results of the long and complicated comparative hearing to select 
the most qualified applicant. 

An enlightening illustration of this problem is the case of Aladdin 
Radio & Television, Inc., which is one of five cases discussed in some 
detail in a previous subcommittee report (H. Rept. 2711, 85th Cong., 
2d sess., pp. 39-40 (1959) ), and the 1958 subcommittee hearings, part 8. 
In that case, following a protracted comparative proceeding between 
two applicants for channel 7, Denver, Colo., Aladdin was awarded the 
construction permit. Less than 1 year later it entered into a contract 
for the sale of the station (at a very large profit) and filed an applica- 
tion for its transfer. The losing applicant protested on the ground 
that the transferee could not have won in the comparative hearing, but 
the majority of the Commission, in approving the transfer, ruled that 
even though it were to appear that the losing applicant would be an 
operator superior to the transferee, the Communications Act precluded 
consideration of this factor in passing upon the transfer (1958 Subcom- 
mittee hearings, p. 2917). 

In his dissent, one of the Commisisoners, in expressing great concern 
“at these large transfers which seem * * * to circumvent the Com- 
mission’s elaborate procedures to protect the public interest,” stated 
that he found it— 


difficult to believe that Congress intended we should go 
through a long, complicated hearing to pick the best applicant 
and then be forced to sit back and Saich that applicant trans- 
fer his permits and dissipate the very grounds for our de- 
cision (1958 Subcommittee hearings, p. 2918). 


Based on its hearings, the subcommittee has twice formally recom- 
mended legislation to prevent trafficking in licenses (H. Rept. 1258 
(1960), pp. 39-40, and H. Rept. 2711 (1959), p. 11), and legislation 
has been proposed to carry out these recommendations, as discussed 
in “Staff Report to the Special Subcommittee on Legislative Over- 
sight,” December 1960, pages 36-38. 
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MERGERS AND PAYOFFS 


The purpose and effect of “mergers” and “payoffs” is the reduction 
or elimination of competition for a given broadcast license or construc- 
tion permit. The term “payoff” refers to the payment of money or 
other thing of value by one applicant to another applicant for the same 
license or permit, for the purpose of causing the other applicant’s 
blduiestdeme the proceeding. A “payoff” can be made even be- 
fore persons become formal applicants for the license or construction 
permit. A merger, which is really only a particular type of payoff 
occurs when one applicant acquires another applicant by purchase o 
its stock or assets. The results of mergers and cele can be par- 
ticularly serious when they eliminate all competitors, leaving a single 
applicant for the grant. In that event, the Commission has no oppor- 
tunity to weigh the comparative merits of two or more applicants. 
Although under the Communications Act the Commission is still re- 
quired to determine whether the “public interest, convenience, and 
necessity” will be served by granting the license or permit to the sole 
applicant, as a practical matter it appears that in some cases the 
absence of competitors has militated against a full consideration of 
the “public interest” criteria by the Commission, resulting in so-called 
“quickie grants” of licenses or permits to the sole applicant therefor. 
(Testimony of Robert S. McMahon, research assistant, Special Sub- 
committee on Legislative Oversight, “Investigation of Regulatory 
Commissions and Agencies,” 85th Cong., 2d sess., pt. 8, pp. 2943-2951 
(1958), hereinafter referred to as “1958 subcommittee hearings.”’) 

It has been said that the Commission “has in general exercised a fair 
amount of care as to the question of [the] payoff consideration in 
mergers” by requiring prior to dismissing an application that any 
payment made to an applicant who drops out of a comparative hear- 
ing be in line with his actual expenses incurred in his application 
(1958 subcommittee hearings, p. 2970). On the other hand, appar- 
ently there have been instances of quite striking deviations from this 
policy. For example, in the case of Channel 12 Providence, Rhode 
Island, two applicants consented to dismissal of their applications in 
return for an interest in a new corporation to which the construction 
pen, issued to the third and remaining applicant, was transferred. 

hereafter, an option for stock which was issued to one of the appli- 
cants who withdrew from the case was canceled upon the payment of 
more than $200,000, although the optionee’s original investment and 
expenditure in the case were quite small." (See also cases sum- 
marized in the memorandum prepared by the Commission entitled 
“Comparative TV Cases in Which Competing Applications Were Dis- 
missed Because of Merger or Other Agreement,” contained in the 1958 
subcommittee hearings at pp. 2971-2977.) 


‘ ne the 1958 subcommittee hearings at pp. 2945-2946, Mr. McMahon commented as 
OllOWS: 

“This case stands out as one of the more striking examples of so-called payoffs and 
quickie grants in recent years. It involves an apparent profit of $200,000 on no invest- 
ment to two individuals who had nothing more to sell than the eventual but not uncertain 
possibility of a grant of a television channel. 

fe a & - e 


= . 

“Only the knowledge that, according to the Commission practices in effect at the time, 
that the channel would be quickly granted as an uncontested application—two of the three 
competing applicants having withdrawn pursuant to merger agreement with the success- 
ful applicant—afforded any real basis for the payment of $200,000.” 
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The Commission itself has proposed to deal with the problem ad- 
ministratively through adoption of appropriate rules and regula- 
tions.” 

The subcommittee has twice formally recommended the amendment 
of the Communications Act of 1934 to prohibit direct or indirect pay- 
offs of competing applicants except in the proved amount of out-of- 
pocket expenses (H. Rept. 2711, p. 11 (1959); H. Rept. 1258, p. 39 
(1960) ). In order to carry out these recommendations, appropriate 

rovisions were included in H.R. 11341, introduced by Chairman 
Iarris on March 23, 1960. Subsequently these provisions were incor- 
porated, with some modification, in S. 1898, together with other 
amendments proposed in H.R. 11341. S. 1898 has been enacted into 
law as the “Communications Act Amendments, 1960.” ™ 


NETWORK REGULATION 


In its interim report (H. Rept. 1258, pp. 38-39), the subcommittee 
made the following recommendation : 


A new section should be added to the act requiring that 
radio and television networks be licensed by and be subject 
to the regulations of the Federal Communications Commis- 
sion for a term of not to exceed 3 years, with provisions for 
renewals thereof. The license and renewal should be condi- 
tioned upon a determination by the FCC after a hearing of 
record that the issuance or renewal is in the public interest. 


On March 23, 1960, Chairman Harris introduced H.R. 11340, a bill 
designed to put the foregoing recommendation into effect. 

Early in the 86th Congress, Mr. Bennett of Michigan had intro- 
duced H.R. 5042, a bill “to amend the Communications Act of 1934 
to subject television networks to certain controls designed to assure 
that their operations are in the public interest.” H.R. 5042 did not 
propose licensing of networks, but chose rather to make applicable 
to networks, as defined in the bill, the rules of the Federal Communi- 
cations Commission. The bill would also put into effect certain other 
recommendations of the FCC network study staff. 

Under the Communications Act of 1934, broadcasting stations are 
required to be licensed; networks, although they are in fact station 
licensees, are not licensed as networks. 

It is thought by some that the FCC’s indirect regulation of network 
organizations through their station license holdings plus the applica- 


13H. Rept. 1800, accompanying S. 1898, 86th Cong, (1960), states at pp. 15-16: 

“On June 26, 1958, [the Commission] adopted a notice of proposed rulemaking to amend 
the Commission’s rules to provide that whenever consideration, including an agreement 
for consolidation of interests, is paid or promised in connection with the default, dismissal, 
or amendment of a broadcast application in hearing status, the applications of the parties 
to the agreement will be dismissed with prejudice. The Commission cited the increasing 
number of broadcast cases designated for comparative hearing in which competing appli- 
cations were being amended or dismissed upon agreement calling for the payment of some 
consideration leaving the remaining application free for an unopposed grant. It expressed 
concern that such practices may tend to defeat the purpose of hearings on a for 
broadcast facilities and may encourage the filing of marginal or strike applications in the 
hope that payment may be exacted in consideration of the amendment or disminssal of 
such applications,” citing testimony of Hon. Frederick W. Ford, hearings before Subcom- 
mittee on Communications and Power, Committee on Interstate and Foreign Commerce, 
86th Cong., p. 33 (1960). 

18 For a discussion of the statutory provisions of the “Communications Act Amendments, 
1960” relating to mergers and payoffs, see H. Rept. 1800, pp. 15-16. 

% “Network Broadcasting,” H. Rept. 1297, 85th Cong., 2d sess. (1958), hereinafter 
“Barrow Report.” 
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tion of the chain broadcasting rules to stations has provided adequate 
control over networks. The above-quoted unanimous recommendation 
from our interim report, however, is based upon the evidence before us 
in the TV quiz hearings. 

No legislative hearings were held in the 86th Congress on either 
H.R. 5042 or H.R. 11340. As stated in our interim report (see, e.g., 
H. Rept. 1258 at pp. 16, 38), the present system whereby legal respon- 
sibility is placed 5 statute solely on stations has not worked to assure 
that program content and balance accord with the public interest. 
Further, FCC authority to compel station compliance with the chain 
broadcasting rules, in the absence of comparable authority over net- 
works, is largely ineffective. There are only three major television 
networks and hundreds of affiliated stations. In view of the enormous 
economic advantages to stations of network affiliation, it is clear where 
the bargaining power lies. Where restrictive conditions can be im- 
posed by networks on their affiliates by virtue of superior economic 
power, it surely makes little sense to focus all responsibility and impose 
sanctions on the station alone. 

Accordingly, the subcommittee recommends that legislation along 
the lines of H.R. 5042 and H.R. 11340 be introduced early in the 87th 
Congress and made the subject of legislative hearings. Only in that 
way can a statute designed years ago for the infant radio industry be 
made to reconcile the present-day realities of the television industry 
with its legal obligation to serve the public interest. 


V. INTERSTATE COMMERCE COMMISSION 


At the direction of the subcommittee the staff conducted an investi- 
gation and study of the administration of the Interstate Commerce 
Act in matters affecting motor carriers. This is set forth in detail 
in the report of the staff to the subcommittee in December 1960. 

An important question presented is the need for amending the Motor 
Carrier Act to insure that in determining the fitness of an applicant 
the ICC will inquire into and appraise the moral character of its 
a This problem was posed in connection with Interstate 

ress Carriers, Inc., a garment carrier in New York City. Its presi- 
dent was convicted of subornation of perjury in an ICC proceeding. 
In August 1960 the subcommittee held a brief hearing at which it 
attempted to elicit testimony concerning the legality of certain of 
Interstate’s operations. At this hearing the Secretary-Treasurer of 
Interstate who had been subpenaed before us refused to testify with 
respect to certain pertinent matters on the ground that to do so might 
tend to incriminate him personally. Further study of this case is 
necessary. 

The subcommittee feels that in the near future the House Interstate 
and Foreign Commerce Committee, through one of its subcommittees, 
should give more extended attention to this question. Such future 
study should include the advisability of requiring, by law or a 
tion, every motor carrier applicant to submit statements from al] its 
owners and officers giving information bearing on the issue of fitness, 
particularly information concerning arrests or convictions for crime. 

Meanwhile, the Commission should consider establishing adminis- 
trative policies and procedures to make certain that all evidence in the 
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ion of any member or employee of the Commission bearing on 
the fitness of an applicant will i incorporated in the record of any 
proceeding where such fitness is relevant. 

The Commission should also consider establishing administrative 

licies and procedures to insure that any evidence of violation of law 
bronghit out in any of its proceedings will be reported to the Commis- 
sion and to the Bureau of Inquiry and Compliance to enable the Com- 
mission to determine what, if any, further investigation should be 
made, what administrative sanctions should be imposed, and whether 
the matter should be referred to the Department of Justice for 
prosecution. 

In order to strengthen the Commission’s hand and at the same time 
dispense with some of the extensive, expensive, and complicated pro- 
ceedings, it is recommended that consideration be given to granting 
the Commission authority to revoke or suspend licenses and certifi- 
cates of carriers upon conviction in Federal courts of willful violations 
by carriers of the act and regulations thereunder without further 
formal proceedings. 

Moreover, the Commission might well consider amending its rules to 
provide for inclusion in the application of sufficient information, in- 
cluding the “boilerplate” evidence concerning fitness, to enable it to 
dispose of the matter on the basis of the application itself if no notice 
of protest is filed and the Commission has no evidence that needs to be 
developed on the issue of fitness. 

The Commission could also amend its rules so as to establish cri- 
teria for extending the use of nonhearing procedures in cases where no 
seriously contested issue of fact is likely to develop, even if the appli- 
cant does not request such procedure. 

The handling of cases after the issuance of the examiner’s report 
should be revised with the twofold objective of reducing the time and 
expense of elaborate “institutional” processing and of fixing respon- 
sibility for the final opinion. The subcommittee recommends that this 
be achieved by assigning personal responsibility to individual Commis- 
sioners for the preparation of opinions. Until that practice is adopted, 
it is suggested that the Commission adopt some system clearly disclos- 
ing differences between the examiner’s report and the draft of the final 
report prepared by the reviewing staff. This would be a safeguard 
against changes made by the addition or deletion of brief phrases 
which might easily be overlooked by members of the Commission if 

. 4 . » . 
not clearly identified. This safeguard would be even more effective 
if a copy of this final draft were placed in the public docket so that 
interested persons could ascertain whether this requirement had been 
complied with and could direct the Commission’s attention to any un- 
identified changes made in such draft. 


VI. FEDERAL POWER COMMISSION 


EX PARTE COMMUNICATIONS AND OTHER PROBLEMS 


In May 1960, the subcommittee held extensive hearings on the Fed- 
eral Power Commission matters. The hearings originated from alle- 
gations in the trade paper, Oildom, that Thomas G. Corcoran, Esq., 
Washington, D.C., attorney for Midwestern Gas Transmission Co., 
had influenced the decision of the Federal Power Commission in a 
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pipeline certificate case by having improper ex parte contacts with 
three members of the Commission. Prior to the hearings, Mr. Gar- 
diner Symonds, president of Tennessee Gas Transmission Co., of 
which Midwestern is a subsidiary, released a press statement in which 
it was asserted that Mr. Corcoran’s ex parte contacts were in con- 
formity with law and were entirely proper. He further stated that 
all members of the pipeline industry regulated by the Federal Power 
Commission were constantly in ex parte contact with the Commission. 

Although the main topic covered by the hearings was ex parte con- 
tacts with the Commission, other problems were considered. Among 
them were (1) Commission delay in processing natural gas rate 
increases and the related problem of valeoie of money collected by 
pipeline companies under suspended rate increases which are found 
unjust and unreasonable by the Commission; (2) excessive interven- 
tions; (3) excessive filings by pipeline companies of unjust and unrea- 
sonable rate increases; (4) he financing of pipeline companies by 
unrestricted use of money collected by filing for unjust and unreason- 
able rates; and (5) the negotiated settlement of rate cases.*® 


EVENTS LEADING TO MR. CORCORAN’S EX PARTE CONTACTS 


On October 10, 1955, Midwestern Gas Transmission Co. filed an ap- 
plication for a certificate of convenience and necessity to construct a 
pipeline from the Canadian border to Portland, Tenn. There were 
three competing applicants. On October 31, 1958, the Commission 
denied all the applications, but encouraged the companies to make new 
filings. Midwestern was the only company to do so. It filed two 
applications—one for the so-called southern system (from a point in 
ennessee to Chicago) and one for the northern system (from a point 
near Emerson, Manitoba, to Marshfield, Wis.). The Commission acted 
first on the southern system by an order issued May 12, 1959. Mid- 
western had urged the Commission to issue its order by April 15, 1959, 
so that Midwestern could take full advantage of the construction 
season. Midwestern had also asked for a rate of return which would 
be sufficient to secure long-term financing. The company asserted 
that it would refuse a certificate which could not be financed. A cer- 
tificate was issued with a 614 percent rate of return. Despite its 
previous protest of not accepting an unfinancible certificate, the com- 
pany did accept it. The testimony before the subcommittee was that 
idwestern was unable to finance the southern system on a long-term 
debt basis because of this rate of return (Staff report, pp. 71-72). 

In the certificate proceedings which culminated in the Commission 
order of October 31, 1958, representatives of the coal industry had 
intervened and opposed the granting of a certificate. The Commis- 
sion, in the order of October 31, 1958, effectively dismissed the opposi- 
tion of the coal intervenors (Staff report, p. 73). 

The application for the certificate for the northern system was filed 
April 15, 1959. To supply gas for this northern system, Midwestern 
had a 20-year contract with Trans-Canada, Ltd. This contract con- 
tained escalation clauses permitting Trans-Canada to escalate periodi- 
cally the cost of gas until the time when Midwestern received a cer- 


% For a more extended and detailed discussion of these matters see “Independent 
Regulatory Commissions,” staff report to the Special Subcommittee on Legislative Over- 
sight, Committee on Interstate and Foreign Commerce, House of Representatives, 86th 
Cong., 2d sess., pp. 64-97 (1960), hereinafter referred to as ‘Staff report.” 
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tificate from the Federal Power Commission empowering it to con- 
struct the 500 miles of pipeline involved. Under the contract, the 
certificate had to be issued by November 1, 1959, or it would terminate, 
subject to renegotiation. Because competing buyers wanted the gas, 
the renegotiated contract would have increased the gas costs to such 
a high level as perhaps to price it out of the consumers’ market in 
Michigan and Wisconsin. In the interval of 1955 to 1959, escalation 
clauses jumped the gas price about $45 million over the 20-year life of 
the contract. Each 1 cent increase per thousand cubic feet of gas per 
annum amounted to about $750,000. There had been escalations in the 
sum of 3 cents per thousand cubic feet, thus making the $45 million 
total increase. The delays in the Midwestern case saddled the con- 
sumers in Michigan and Wisconsin with an additional cost of about 
$214 million per annum (Staff report, p. 74). 

Oral argument on the northern system was had before the Com- 
mission on October 20, 1959. Harry S. Littman, Esq., argued the case 
for Midwestern. He was attended by Mr. Corcoran and Mr. N. W. 
Freeman, president of Midwestern. The only real issue argued was 
whether there should be attached to the certificate a 7 percent or a 
614 percent rate of return, as advocated by the. Federal Power Com- 
mission staff. When, during the argument, it appeared that the con- 
troversy as to whether the certificate should have attached to it a 7 

ercent or a 614 rate might jeopardize the issuance of the certificate 
itself before the November 1 Canadian contract deadline, Mr. Littman 
conferred with Mr. Corcoran and Mr. Freeman and decided to present 
an alternative proposal to the Commission. Mr. Littman suggested 
that the Commission could follow the procedural step of not immedi- 
ately resolving a rate of return by reserving that matter for a future 
proceeding (Staff report, pp. 67-68). 

The Commissioners testified that on Friday, October 23, 1959, they 
met for the first time to discuss the Midwestern case. At the end of 
the meeting, two of the Commissioners were inclined to a 614 percent 
rate of return as recommended by the staff, and two of them were 
inclined to leave the question of rate of return open for decision in a 
later rate case. Chairman Kuykendall suggested that as the Commis- 
sioners were divided two to two, a draft carrying out the staff’s recom- 
mendations be drawn. He testified that this draft was not a decision 
but was for purposes of discussion only. 

On Sunday, October 25, 1959, Mr. Freeman, at Mr. Symonds’ in- 
struction, telephoned Mr. Corcoran in Washington and instructed him 
to call on each of the Commissioners personally and say two things: 
(1) that it was Symonds’ judgment that if the Canadan supply con- 
tract were defaulted by failure of the Commission to act before Sun- 
day, November 1, it would not be possible to renegotiate the contract 
in time to build a pipeline in 1960, and such renegotiation would 
result in a rise in the price of gas that would make the gas almost 
unmarketable; and (2) that Symonds’ testimony as to financing was 
his honest opinion to be taken with dead seriousness (Staff report, pp. 
68-69). 

The next day, Mr. Corcoran called on Commissioners Kline, Con- 
nole, and Kuykendall at their offices and relayed Mr. Symonds’ mes- 
sage. On the following Wednesday, Mr. Corcoran telephoned Chair- 
man Kuykendall and reiterated Midwestern’s position. On the next 
Friday, the final meeting on the subject was held. One of the draft 
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decisions considered left the rate of return open, to be decided at a 
later date. This was amended and adopted by the Commission as its 
unanimous decision. On Saturday, October 31, 1959, opinion No. 331 
and accompanying order issuing certificates of public convenience and 
necessity in the matters of Midwestern Gas Transmission Co. and 
Michigan-Wisconsin Pipeline Co. were issued. The rate of return 
was left open. 

All three Commissioners upon whom Mr. Corcoran called testified 
that his ex parte contacts had no effect on the decision (Staff report, 
pp. 69-70). 

The Midwestern case has a remarkable parallel in the proceedings 
to certificate a pipeline in the Northeastern part of the United States. 
In the Northeastern Pipeline case, Commission delay in issuing a cer- 
tificate also led to an additional 3 cents per thousand cubic feet. Mr. 
Randall J. LeBoeuf, Jr., an eminent attorney practitioner before the 
Federal Power Commission, testified before the subcommittee in June 
1959, that because of the delay in granting a certificate in the North- 
eastern case, that he went to the then Chairman of the Federal Power 
Commission and pointed out that the gas was under option with time 
limits and that delay would increase the price. His urgings were in- 
effective, and the price of gas did increase 3 cents a thousand because 
of delay. Mr. LeBoeuf stated that he believed it was proper and in 
the public interest for him to make the ex parte representation of these 
factstothe Chairman. Hestated that he had “no objection to publicity 
being given in the record to such ex parte jeneteahi? But there are 
two important dissimilarities in the Midwestern and Northeastern 
cases. The latter case was a comparative hearing wherein the Commis- 
sion had to determine which of two competing applicants, Northeastern 
or Algonquin Gas Transmission Co., should receive a valuable privi- 
lege. In the Midwestern Northern System case, the sole applicant 
was Midwestern, so that the only determination to be made was the 
economic feasibility of the project. 

This dissimilarity should be considered ‘n the light of the leading 
case on ex parte contacts, the Sangamon Valley case (269 Fed. 2d 221, 
224, App. D.C. 1959), which states: “Ex parte contacts are improper 
if they affect Commission decision as to which of two or more com- 
peting parties will receive the grant of a valuable privilege.” The 
court stated that rulemaking which “involves the resolution of con- 
flicting private claims to a valuable privilege” must be “carried on in 
the open” as a matter of basic fairness. On the other hand, it would 
seem clear that in a case where there are no competing parties, and 
there is need in the public interest for expeditious disposal of difficult 
administrative problems, the Commission, acting as an administrator, 
may properly call upon the sole applicant before it for assistance in 
solving these problems. 

The second dissimilarity is that in the Northeastern case the Com- 
mission did not report Mr. LeBoeuf’s ex parte contact with its Chair- 
man to a congressional committee, as it did in the case of Mr. Cor- 
coran’s ex parte contacts (Staff report, pp. 75, 76, and 77). 

From the record, it would appear that Mr. Corcoran was actually en- 
couraged by the Commission to have ex parte contacts with it in order 
to expedite the granting of the certificate. He had called on Commis- 
sioner Kline at least seven times before his call on October 26. In the 
light of FPC policy and practice it also appears that his contacts were 
not extraordinary (Staff report, p. 71). 
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The office diaries and notebooks of the Commissioners revealed that 
ex parte contacts with representatives of the regulated industries are 
quite common. Commissioner Kline in 1958, 1959, and the first part 
of 1960 had no less than 400 personal contacts. Mr. Stueck’s office 
records covered only 1959 and part of 1960 and it is a fair estimate 
that he had at least 100 personal contacts with industry representa- 
tives. Mr. Kuykendall kept no office records, but he testified that in 
the last 7 years, including letters, telegrams, and telephone calls, 
there were probably 600 or 700 ex parte contacts with him (Staff re- 
port, p. 66). 

It is clear from the subcommittee’s hearings that, because of intoler- 
able delays in thousands of pending FPC proceedings, there have 
been numerous ex parte contacts or extrarecord communications with 
members of the Commission by persons seeking expedition and other 
assistance. The Midwestern case is an informative example of the 
costliness of these delays. It focuses attention on the statutory pro- 
visions relating to fair hearings. It also sheds light on why delay 
is productive of extrarecord communications, especially in cases where 
the Commission staff is the only opponent. It demonstrates, however, 
that the Commission in meeting emergencies and deadlines is acting 
in the public interest by having cooperative ex parte contacts with 
industry representatives. It “invited” and “encouraged” Midwestern 
not only to file its application but also to engage in ex parte contacts 
in order that gas could be supplied to Michigan and Wisconsin con- 
sumers for the winter of 1960 (Staff report, pp. 70-71). 


EXISTING STATE OF THE LAW ON EX PARTE CONTACTS 


(1) Extrarecord communications from the Commission staff to the 
Commission are sanctioned by law and Commission practice. 

Section 5(c) of the Administrative Procedure Act provides for 
separation of functions. Staff members who engage in an investiga- 
tive or prosecutory function with respect to a case are forbidden from 
participating or advising in the decision, or recommended decision, ex- 
cept as witness or counsel in public proceedings. However, the last 
sentence of 5(c) makes the separation of functions provision inappli- 
cable to most of the important cases before a commission such as the 
FPC and also inapplicable to the agency or any member of the body 
comeens the agency. The last sentence exemption of 5(c) reads as 

ollows: 


This subsection shall not apply in determining applications 
for initial licenses or to proceedings involving the validity 
or application of rates, facilities, or practices of public utili- 
ties or carriers; nor shall it be applicable in any manner to 
the agency or any member or members of the body comprising 
the agency. 


(2) The extrarecord communications from Mr. Corcoran to the 
Commissioners are sanctioned by law and Commission practice. 

Section 12 of the Administrative Procedure Act provides that 
“* * * all requirements or privileges relating to evidence or procedure 
shall apply equally to agencies and persons.” 

Commissioner Kline stated that the staff and the agency are one and 
thesame. Chairman Kuykendall stated that the Administrative Pro- 
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cedure Act permitted extrarecord communications from the staff. 
Under these circumstances it seems that Mr. Corcoran, as a person, 
was exercising a privilege to which he was entitled by the statute as 
administered + the Commission. 

The subcommittee wishes to make its position perfectly clear. We 
are not seeking to condemn or to exculpate either the Commission or 
Mr. Corcoran for any infraction of the law or violation of the pro- 
prieties. We are attempting to report objectively on the adequacy 
of the present state of the law and its administration. We are con- 
vinced that extrarecord attempts, in the absence of other parties, to 
influence the decision of a commission in a contested case required 
by law to be adjudicated exclusively on material in the record, are 
illegal and improper. Where a valuable privilege is to be awarded 
as among competing applicants, the proceeding must be conducted 
as in a court. But where, for example, the question is one of au- 
thorizing a sole applicant to supply a public service, previously found 
necessary, then the formalities of the courtroom will serve no purpose 
except to delay the administrative decision at the expense of the public 
interest. 

The basic charge made against Mr. Corcoran was that his ex parte 
contacts caused the Commissioners to change their decision. Chair- 
man Kuykendall directed that the original draft be drawn “carrying 
out the staff’s recommendations” (614-percent rate of return) (Staff 
report, p. 68). Thus, if Mr. Corcoran had caused the Commissioners 
to change their decision (which according to their testimony had not 
been made), the only interests to be affected thereby were those of the 
staff. It was the unanimous testimony of the Commissioners that they 
are in constant ex parte contact with the staff. 

If we accept the view of Commissioner Kline that the staff and the 
Commission are one and the same (Staff report, p. 78), the only inter- 
est which Mr. Corcoran could have affected would have been that 
of the Commission itself. Because of the nonexistence of any other 
party having an interest to be affected, the contacts, in the strictest 
sense of the term, may well be considered as not ex parte in the sense 
normally condemned. 

In any event, it would appear that Mr. Corcoran’s communications 
were in conformity with Commission practice and were sanctioned by 
the Administrative Procedure Act. Because of the nature of the case, 
his actions could not and did not result in the imposition of any un- 
fairness upon a contesting party because there was none. There has 
been no attempt to upset the Commission decision on the ground of 
improper influence. And the Commission has not attempted to in- 
stitute disciplinary proceedings available to it against Mr. Corcoran 
for any alleged breach of law or propriety. 


SUGGESTIONS AS TO HOW, WITH DUE REGARD TO THE PUBLIC INTEREST, 
NECESSARY INTRA-AGENCY, EXTRARECORD COMMUNICATIONS MAY BE PER- 
MITTED WITHOUT UNFAIRLY PREJUDICING THE RIGHT OF A PARTY TO 
KNOW AND TO MEET HIS OPPONENT'S CASE 


We believe that serious consideration should be given to amending 
the law, as it relates to the FPC and commissions having jurisdiction 
over licenses and rates, in the following respects: 





See 
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1. In accordance with the subcommittee’s previous recommenda- 
tion (H. Rept. 2711, 2d sess., p. 11), a Commissioner whose name 
is attached to the decision and opinion in important cases should be 
responsible for the preparation thereof. Such designation should 
be made at the time a formal proceeding is commenced. 

2. A Commission staff panel, a of men having pertinent 
technical experience, should be established. This panel of lawyers, 
engineers, accountants, utility, and rate experts should work for Com- 
mission members exclusively. The Commission should determine the 
number and qualifications of such panel members. The panel’s func- 
tion would be much the same as that of clerk or secretary to a judge. 

Members of the panel would be assigned to particular cases in which 
they would participate as observers and report periodically to the 
Commissioner assigned to the case. The present review and opinion 
writing sections would be abolished and their functions taken over by 
the members of the Commissioners’ technical panel. The panel or 
members working on a particular case with a designated Commis- 
sioner would assist him in the preparation of the opinion and decision. 
No panel member should be permitted to participate in the writing 
of both majority and minority opinions. 

3. Section 5(c) of the Administrative Procedure Act and other 
pertinent statutes should be amended so as to prohibit any staff mem- 
ber other than one of the technical panel from communicating with 
any Commissioner concerning an assigned case pending decision after 
oral argument. The same prohibition should apply as between staff 
members and members of the Commissioners’ technical panel. 

4. Section 12 of the Administrative Procedure Act and other per- 
tinent statutes should accordingly be amended so as to prohibit regu- 
lated industry from making extrarecord communications to a Com- 
missioner or member of the technical panel concerning any case 
awaiting decision after oral argument. 

Weare confronted with a situation where, despite inability to formu- 
late a perfect solution, something of a constructive nature should be 
attempted, and the foregoing proposal is submitted to this end. 

It would seem that a great deal of the regulated industry’s com- 
plaint would be blunted by an absolute prohibition against extra- 
record communications by those members of the staff who, unlike the 
technical panel members, actually participated in the proceeding. 

It would also appear that public confidence in the integrity of 
agency decisions would be enhanced if there were a prohibition of 
extrarecord communications respecting contested cases awaiting 
decision. 

PIPELINE COMPANY RATE INCREASES 


Statutory authority and backlog 


Under section 4 of the Natural Gas Act, a company may file for an 
increased rate. When a change is filed the Commission has 30 days 
in which to decide whether to suspend it, pending hearing, “but not 
for a longer period than 5 months beyond the time that it would other- 
wise go into effect.” After this suspension period the rate may be 
placed in effect. 

This provision which was passed in 1938 was based on the assump- 
tion that this 6-month aati was a reasonable time for Commission 
disposal of a rate case. However, with the tremendous workload 
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caused by the expansion of the pipeline industry and the inclusion of 
the independent producers under FPC control by the Philips decision 
(347 U.S. 674) in 1954, it has now become impossible for the Commis- 
sion to act on proposed rate increases within a 6-month period. In 
1942, there were 32 major pipeline companies with a gross plant 
investment of $889 million, and 29,600 miles of line. Since 1942, 
95,000 miles of interstate pipeline have been added at a cost of over 
7.9 billion (Staff report, p. 89). 

At the request of the subcommittee, the FPC prepared a tabulation 
of gas rate increases to gas pipeline companies as of March 1, 1960. 
This shows that as of that date there were 113 rate suspensions in effect 
in a cumulative amount of $506,420,052, of which probably 40 percent 
must eventually be refunded to a oe customers. 

There are a number of factors contributing to this volume of back- 
log and delay. The major element is the number of filings for rate 
increases by the pipeline companies. Most of the pipeline companies 
have several rate increases pending and most have filed for a new rate 
increase once a year and some of them almost every 6 months. 

The tabulation aps “pete by FPC shows that the percentage of pro- 
posed rate increases allowed has been 59.5. This is conclusive evidence 
that the rate increases proposed by the pipeline companies have been 
unjust and unreasonable. There is no reason to suppose that they will 
not continue to be. This situation imposes a tremendous burden on the 
Commission and possibly works an injustice on the consumers of the 
Nation. Unreasonable rates collected subject to refund result in the 
collection of large sums of money by the pipeline companies over a 
period of several years before the refund is ordered. 


Financing by rate increases 

With this policy of the Commission permitting plural suspended 
rate increases in effect the pipeline companies are encouraged to file 
numerous progressive rate increases. The practical aspect is that 
pipeline companies thus are furnished an expeditious and cheap 
method of financing expansion. A typical rate filing will permit a 
company to accumulate tens of millions of dollars without pledging 
assets or selling stock. It has the use of the money without restric- 
tion, and even the 7 percent it would be required to pay on a refund 
is actually reduced to roughly 314 percent by application of the Federal 
income tax law. No real administrative burden is placed upon the 
prosns company in making a refund. Usually the pipeline company 

as only 10 to 20 customers—distribution companies. The pipeline 
cumepeny has only to distribute the refund to a handful of distributors. 
It then falls upon the distributors to calculate and make refunds to 
literally millions of household consumers. It is also interesting to 
note that although hundreds of millions of dollars are ordered re- 
funded to the Nation’s consumers, FPC has never made a study to 
determine if the money actually reaches them. Once the pipeline com- 
pany reports that it has refunded to its handful of distributors, the 
case is closed as far as the FPC is concerned. 


Free use of excessive charges 


The Commission does not require any part of the money collected 
under a suspended rate subject to refund to be placed in a trustee or 
other separate account of the pipeline company. The companies, de- 
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spite the fact that experience has shown 40 percent of the requested 
increases will probably have to be refunded, are permitted by the Com- 
mission to make use of the full amount of the suspended rate for 
capital improvements or operating purposes (Staff report, p. 92). 


NEGOTIATED SETTLEMENT OF RATE CASES 


Because of the tremendous backlog of rate cases, the Commission 
has adopted the expedient of negotiating settlements of these rate 
cases, many of which involve scores of millions of dollars. In this 
situation the companies have the superior bargaining position. In 
one case, the Colorado Interstate Gas Company case, dockets Nos. G- 
2260, G-2576, and G—11717, the company used a plea of possible 
bankruptcy if the hearing examiner’s recommendation was to be fol- 
lowed. There the hearing examiner had found the company’s rates 
to be unjust and unreasonable and had his recommendations been 
carried out the company would have had to refund approximately $45 
million. Upon its allegations to the newspapers that such an order 
would bankrupt the company, Commissioner Kline, one of the Com- 
missioners who would have to participate in the final adjudication of 
the amount of the refund, participated in negotiating a settlement 
Staff report, p. 92). 

EXCESSIVE INTERVENTIONS 


_ Another major cause of delay is the excessive number of interven- 
tions. On this matter Commissioner Stueck testified : 


Mr. Srveck. I wish we could. This legal principle of 
due process, I think, has been worked overtime, because every 
attempt that we have made to limit interventions has failed. 
In some cases we have had a State represented by three differ- 
ent points of view. Apparently anybody who has any color 
of a right to be in a case can get in and we can’t keep them 
out. 

We have encouraged keeping down the length of hearing 
records. Some of these run into the tens of thousands of 
pages. But I don’t think that has been too successful. Sol 
wish that there would be some way for us to limit it, but ap- 
parently whenever we curb the right of due process, or the 
right of presentation, the court says we can’t do it 

p. 93). 


RECOMMENDED LEGISLATIVE AND OTHER PROPOSALS 


In order to reduce the overwhelming burden of cases pending be- 
fore the Federal Power Commission and to minimize excessive rates 
charged to gas consumers, section 4 of the Natural Gas Act should be 
amended to extend the 5-month suspension period. The legislative 
proposals listed hereafter should be crystallized by hearings and en- 
acted into law. 

_(1) Legislative hearings should be held for the purpose of con- 
sidering an amendment to section 4(e) of the Natural Gas Act to in- 
crease the 5-month rate suspension period to 18 months. 

(2) Legislative hearings should be held on an amendment to the 
Natural Gas Act to prohibit a rate increase from becoming effective 
before a pending rate increase proceeding has been finally determined. 
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(3) Legislative hearings should be held to amend the Natural Gas 
Act so as to require that at least 40 percent of the amount of gas pipe- 
line rates which are subject to refund must be kept in a trustee re- 
serve account by the pipeline company and thereby kept available for 
the eventuality of refund to consumers. The legislation implement- 
ing this recommendation might well provide for exceptions that are 
necessary in the public interest. 

(4) Legislative hearings should be held to amend the Natural Gas 
Act so as to require a record, open to public inspection, of the negotia- 
tions leading to settlement of a rate case; the amounts involved at 
outset and at settlement; and the reasons for Commission approval of 
the settlement to be set forth in a statement accompanying the 
settlement approval. 

(5) A study should be made by FPC to determine if the refunds it 
orders actually reach the consumers. 

(6) Legislation should be adopted to limit the number of inter- 
veners. 


COMMISSION MATTERS REQUIRING FURTHER CONGRESSIONAL ATTENTION 


1. Prior to 1954 the Commission did not exercise certificate or rate- 
making jurisdiction over independent producers of natural gas. Un- 
der the Natural Gas Act of 1938 the Semmsieson has regulated only 
interstate gas pipelines. It interpreted the act as giving it no juris- 
diction over the production and gathering of natural gas. Conse- 
quently, it had not developed expertise in the enormously complicated 
gas production industry. Indicative of its complexity is the fact that 
the same well may produce both oil and gas. The ownership of a well 
may be split up among as many as 50 or more fractional owners, some 
of whom may be corporations, partnerships, or individuals. Prob- 
lems of royalties, overriding royalties, leases, utilization, cost alloca- 
tions, exploration and development costs, and the impact of State 
regulatory and conservation bodies, make the task of fair and effective 
ratemaking one of the most difficult problems that could be faced by 
any regulatory agency. A bill was passed in 1950 but vetoed by the 
President. 

In 1954, in Phillips Petroleum v. State of Wisconsin (347 U.S. 672), 
the Supreme Court held that the Commission does have jurisdiction 
over independent producers engaged in the sale of natural gas in inter- 
state commerce for resale or in the transportation thereof in interstate 
commerce. Overnight, the Commission was thrust into a field in 
which it had no experience or staff capable of handling the job. 
Thousands of certificate applications and rate schedules were filed with 
it. At first the Commission attempted to dispose of these applications 
on a case-by-case method wherein it applied the traditional ratemak- 
ing principles mainly developed in the electrical industry. 

Several natural gas bills were introduced in Congress to enable the 
Commission to dispose of the multitude of cases by the use of prin- 
ciples other than those previously employed in public utility rate 
regulation. A bill was passed in 1956 but vetoed by the President. 

Meanwhile, the Commission, instead of recruiting personnel who 
were expert in the gas industry, attempted to reeducate its existing 
staff who were versed in the regulation of electrical utilities. 
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The Commission also attempted to expedite disposition of the tre- 
mendous backlog of independent natural gas producers’ cases by using 
the so-called fair field price principle rather than giving consideration 
to the rate-base formula. 

In City of Detroit v. Federal Power Commission (220 F. 2d 810) 
(petition for certiorari denied October 8, 1956, 352 U.S. 829), the court 
reversed the Commission’s order that the public interest would be 
better served by permitting Panhandle Eastern Pipeline Co.— 


to receive for the gas produced from its own acreage a price 
reflecting the weighted average arm’s length payments for 
identical gas in the fields where it is produced. The court, in 
remanding, held that though the rate-base method is not the 
only one available to the Commission under the statute it is 
essential that the evidence and findings show that the increase 
in rates permitted is no more than is reasonably necessary for 
the purposes advanced for such increase and that the Commis- 
sion in such a case as this should have before it the rate 
derived by the rate-base method, at least as a point of depar- 
ture and a basis for comparison (1956 report, Federal Power 
Commission, pp. 11-12). 


The City of Detroit decision invalidated the fair field price as the 
determining element in fixing the price of gas. After this decision, 
the cases continued to pile up. There are now approximately 3,000 
rate-increase applications suspended but pending before the Com- 
mission. There are likewise pending approximately 3,000 certificate 
applications of independent natural gas producers. 

On September 28, 1960, the Commission issued a “Statement of 
General Face No. 61-1—Establishment of Price Standards To Be 
Applied in Determining the Acceptability of Initial Price Proposals 
and Increased Rate Filings by Independent Producers of Natural 
Gas.” This statement establishes area prices for natural gas at the 
points of production. Area prices are, in effect, an averaging of the 
field prices of various independent producers in designated geographi- 
cal areas. By this the Commission hopes to avoid case-by-case pro- 
ceedings and decisions based upon the traditional rate-base formula. 
Using this blanket method, it hopes to dispose of the enormous back- 
log. 

Eventually in some important case the use of area prices in the 
fixing of natural gas rates will be challenged judicially. Before final 
judicial determination of the legality of area price fixing, the Com- 
mission will have used it in disposing of thousands of comparatively 
small producer cases. What happens to these cases if ultimately a 
court determines that the price-fixing method used by the Commission 
was illegal ? 

Under all these circumstances we strenuously urge that this matter 
requires immediate congressional action. 

2. Study should be made of the respective jurisdictions of the Fed- 
eral Power Commission and the Department of Justice with respect 
to mergers and monopolies. 

3. Our hearings ava’ that the Commission practically never 
challenges items that pipeline companies claim in the cost of service. 
All a company does is to show actual expenditures. The Commission 
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merely verifies that the expenditures have been made and are not out 
of line with what the company reported in other years for the same 
type of charges. The subcommittee’s hearings also showed that some 
pipeline companies are including in their cost of service legal fees 
paid for defense of antitrust actions brought against them. This 
means the consumer through taxes is paying for the prosecution of 
the case by the Department of Justice and is also paying for its 
defense through having these legal fees included in his gas rate. This 
matter should be scrutinized further by the appropriate committees 
of Congress. 

4. Section 6 of the Federal Power Act, as amended, grants the 
Commission authority to issue licenses for hydroelectric projects for 
a period not exceeding 50 years. In a few years many of these 
licenses will terminate. Congress will then be faced with the problem 
of disposing of these projects. A Federal versus private power fight 
of unprecedented proportions looms in the near future, and steps 
should be taken now to resolve some of the foreseeable problems con- 
nected with these 50-year licenses. This was a subject of recommenda- 
tion in an earlier report of the subcommittee (H. Rept. 2711, pp. 
12-13). 


Vil. FEDERAL AVIATION AGENCY—REVIEW OF FISCAL 
CONTROLS 


The Federal Aviation Agency has functioned only 2 years, 1959 
and 1960, having been established by the Federal Aviation Act of 
1958. Its basic fanction is air safety for pilots and air carriers and 
related rulemaking procedures. Its budget for fiscal 1961 is $673.5 
million, a $100 million increase over fiscal 1960. It has some 38,000 
employees; 42,364 permanent positions are provided for in the 1961 
budget. 

The FAA inherited all or some of the personnel of predecessor agen- 
cies which had independent reaneidliey for specific phases of air 
safety. Thus, there has been a relatively short time to coordinate the 
activities of absorbed units, recruit additional employees and to perfect 
measures requisite to management of the expanded activities required 
under the Federal Aviation Act. 

The subcommittee’s study of this agency’s operations was limited 
to a review of the Agency’s fiscal controls over its investment in equip- 
ment and Federal grants-in-aid for improvement and construction of 
airports. 

Reports of the General Accounting Office to the present Adminis- 
trator include numerous citations of weaknesses and inadequacies of 
fiscal controls of predecessor units. These weaknesses and other mat- 
ters are detailed in the related staff report to the subcommittee, pages 
97-102. Agency personnel conceded they have not yet been able to 
correct many of the weaknesses cited by the GAO. 

Inadequacy of FAA’s contracting procedures also have been the 
subject of GAO reports to the Administrator. We concur in the em- 
phasis given by the GAO to the necessity for improvement in such 
procedures to assure that the Agency’s purchases of equipment and 
contracts for research and development projects are made at minimum 
cost to the Government. Many of the components of air navigation 
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facilities are specifically designed items, some procurable initially 
only from a sole source of supply. Unless contracts for such items 
include a provision for price redetermination upon completion of the 
contract, a contractor may realize an excessive profit not only on the 
initial contract but also on follow-on contracts, thus compounding ex- 
cessive cost to the Agency. Production and delivery of much of the 
equipment purchased by the Agency will not be completed for several 
years after orders have been placed. 

Moreover, many GAO reports on audits of predecessor units of the 
FAA cite serious flaws which exist in their property-accounting pro- 
cedures. Such derelictions pertained to relatively small amounts and 
to items valued at millions of dollars. Officials of the FAA are adopt- 
ing a procedure for accurate accounting of current investment in plant 
and materials. However, we understand that it will take several years 
to ascertain even the approximate cost of the Government’s investment 
in facilities, equipment, etc., now owned by the FAA. The June 30, 
1960, report of BAA shows that assets such as land, buildings, etc., 
and air navigation facilities were carried on its books at $725 million, 
which is largely an estimate. 

In our opinion, accurate accounting for property and material is 
essential so that the Congress may know the aggregate of appropria- 
tions and expenditures for property and equipment which, being 
largely for the production of aisttiion traffic, are, in effect, an indirect 
subsidy to the carriers. 

In our opinion, the magnitude of the Agency’s fiscal operations and 
the accounting derelictions of predecessor units, which are summarized 
in the staff report, require that the agency’s Audit Service Branch be 
immediately increased substantially. The need is for exceptionally 
able accountants, those who have imagination, can think and plan con- 
structively, and write concise reports focusing attention on matters of 
import. An adequate and able accounting staff should be more than 
self-supporting from a budgetary standpoint because the varied phases 
of the Agency’s fiscal operations provide innumerable opportunities 
for more effective fiscal controls and resultant financial savings. 


VIII. SUMMARY OF MAIN POINTS OF 1959 HEARINGS ON 
MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


(Held June 15-26, 1959) 


In opening the panel discussion hearings of June 19597° Chairman 
Harris said: 
Today and through June 24, the subcommittee will hear 
a distinguished panel of speakers who will present their 


views on administrative process probleins centering around 
four assigned topics (Process hearings, p. 2). 


The main points of discussion under the four topics are summarized 
herein in the language of participants in the panel hearings. 


1%® “Major Administrative Process Problems,” hearings before the House Special Subcom- 
mittee on Legislative Oversight, 86th Cong., 1st sess., June 15-26, 1959, hereinafter referred 
to as ‘process hearings.” For more detailed discussion see “Investigation of Regulatory 
Commissions and Agencies,” H. Rept. 1258, 86th Cong., 2d sess., pp. 48—59 ; and “‘Independ- 
ent Regulatory Commissions,” staff report to the Special Subcommittee on Legislative 
Oversight, issued December 1960. 
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TOPIC I. WHAT LEGISLATIVE OR ADMINISTRATIVE MEASURES HAVE BEEN OR 
SHOULD BE TAKEN TO PRECLUDE ATTEMPTS TO INFLUENCE COMMISSION 
MEMBERS OR EMPLOYEES BY MEANS WHICH DO NOT AFFORD A FAIR OPPOR- 
TUNITY TO INTERESTED PERSONS MATERIALLY AFFECTED BY COMMISSION 
ACTION TO PRESENT THEIR CASE, AND AT THE SAME TIME PRESERVE THE 
NECESSARY ACCESS BY THE COMMISSION TO INFORMATION FROM THE 
PUBLIC, THE REGULATED INDUSTRY AND OTHERS? 


Laws in effect 

Mr. Meeker (General Counsel, SEC). From the stand- 
point of legislative measures which have been taken, there are 
at least two criminal statutes which, in my opinion, might be 
called into play against persons who attempt to use ex “parte 
communications to influence agency action. The agency i 
struction of justice section of the Criminal Code (18 U. 
1505) makes it a felony corruptly to influence, dane or 
impede * * * the due and proper administration of the law 
in any proceeding before an agency. 

* * * * * 


The general conspiracy statute (18 U.S.C. 371) makes 
criminal any conspiracy to defraud the United States. It 
has been held that a conspiracy to deprive the Government 
of the faithful and honest service of its employees violates 
this statute. Backstairs methods of influencing agency action 
might well violate this section; however, it is not as broad as 
the obstruction statute, since it requires a conspiracy (Process 
hearings, p. 448). 

Legislation then pending 

Mr. Meeker. The two proposals introduced by Chairman 
Harris, H.R. 4800 and H.R. 6774, both of which have been 
the subject of considerable and detailed discussion during 
the past week of the hearings of this subcommittee, in some- 
what different ways, specifically approach the problem of ex 
parte communications by proposing amendments to the basic 
statutes of each of the independent regulatory agencies in- 
stead of the Administrative Procedure Act (Process hearings, 
p. 449). 


New designation for contested administrative proceedings 
In response to the question : 


Mr. Sprincer (subcommittee member). * * * Should the 
proposed legislation adopt the Administrative Procedure Act 
definition * * * of the adjudication and rulemaking * * * 
or does the problem require completely new determinations 
which more realistically draw the line between contested and 
noncontested proceedings (Process hearings, p. 613) ? 


The former chairman, Administrative Law Committee, Federal Bar 
Association, replied: 

Mr. vom Bavr. * * * IT would say the second. * * * IT 
would think the phrase “adversary administrative pias. 
ings” would cover the litigation in a problem area of adjudi- 
cation as defined in the Administrative Procedure Act. Tt 
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would also cover contested litigation in the rulemaking area, 
which is also part of the problem area, so my suggestion is 
this phrase “adversary administrative sroceeding” would 
cover the problem area in toto. It would be a definition of 
each part ( Process hearings, p. 613). 


principle underlying the problem of ex parte communications 

Mr. LisHMAN (subcommittee chief counsel). Mr. Pirie, 
would you agree that the true principle involved here is that 
where a party, irrespective of whether you call it rulemaking 
or adjudicatory proceeding, where a party has a right at 
stake which is going to be seriously affected by the govern- 
mental action, that that party should have the right to know 
and to meet with all the w eapons of rebuttal ev ease, cross- 
examination, and argument, the unfavorable evidence that is 
being presented against him by his opponent except in some 
rare circumstances where the national security interests or 
interest of diplomacy in cases of the Board require otherwise ? 

Mr. Prrre (vice president, Pan American Airways). Yes, I 
think that that is a fundamental statement of the whole prob- 
lem (Process hearings, p. 49). 


How to determine when adjudicatory rules apply to rulemaking 
proceedings 
Mr. Tipton (president, Air Transport Association). * * * 
It is the effort. to distinguish proceedings in a general ke 
making area between those that should have quite rigid limi- 
tations on ex parte communications and others in which ex 


parte communication is an essential. 

* * * that determination must be left to the determination 
of the agency at some point, and I think at the point at which 
the agency starts a rulemaking proceeding by 1 issuing what is 
usually called a draft release of a proposed rule, * * *. And 
they should announce the rules of behavior that are going to 
be applied here (Process hearings, p. 622). 


Judicialization of adversary administrative proceedings 
Favoring greater judicialization : 


Mr. Bonp (hearing examiner, FCC). The parallels and 
precedents of judicial experience suggest the wisdom of en- 
dowing administrative proceedings of an adversary char- 
acter with the environmental attributes of judicial justice. 
* * * Safeguarding those fundamental principles is the role 
of our independent judiciary (Process hearings, pp. 597, 598). 


Against further judicialization : 


Mr. Prizer (vice president, Pennsylvania Railroad Co.). 
* * * Historically it was the inappropriateness of judicial 
procedures for this task that led to the development of the 
administrative process as we know it today. Therefore, it 
is imperative that the effectiveness of the agencies in carrying 
out their statutory responsibilities should not be hampered 
by types of restraints designed for other purposes (Process 
hearings, p. 325). 
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Participation of Members of Congress in oral argument 
They do not argue but testify : 


Mr. WeEstwoop (practitioner). * * * The cold fact of the 
matter, Mr. Chairman, is that many of these appearances by 
Members of Congress really are not argument at all but are 
testimony. I have heard Members of Congress recount per- 
sonal experiences just exactly as though they were testifying 
as a witness in the case. For that to go on at an oral argu- 
ment designed to persuade the Board as to what the facts of 
record show strikes me as being a terrible wrong (Process 
hearings, pp. 27-28). 


Their consumption of time is unfair to other parties: 


Mr. Westwoop. * * * there is so little time available at 
oral argument to discuss these massive records and the issues 
that are presented and when that time is taken up sometimes 
to a very large extent, even running into hours, by these 
presentations by Members of Congress * * * When that 
precious time is taken up in that manner naturally there is a 
great deal of irritation because the one opportunity that 

arties have to get to the Board and to get its attention 
Feomeed on the facts in the case is very materially impaired 
by that drain on the time at oral agrument (Process hearings, 


p. 36). 


Such appearances raise ethical questions of improper influence. 


Mr. H. T. Brown (counsel, United Airlines). What I am 
saying is that I think that anyone who has observed the prac- 
tice would see very clearly that the Congressman is not asked 
to appear because he is the person who best knows the position 
that he is taking, but because it is hoped that because he is a 
Congressman his word will have influence upon a judicial 
decision, that the word of an expert would not have (Process 
hearings, pp. 25-26). 

* + * x * 


Mr. Bennett (subcommittee member). * * * The basic 
philosophy, it seems to me, is the relationship between Con- 
gress and the Commissioners. 

* * * * * 


My thought goes to that overall question of policy. That 
is what I would like to have your comment on. 

Mr. Hau (general counsel, National Coal Association). 
Mr. Bennett, would you permit an example to sharpen what I 
believe the question is? 

As an intervenor in these proceedings, if a gas company 
applicant brought in two Senators and five Congressmen to 
testify in their behalf, no matter how much regard and re- 
spect we had for the independence of the Commission, if we 
lose that case I am afraid it would be only too human for us 
to conclude that it had something to do with it (Process 
hearings, pp. 235-236). 
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Recommendations and Suggestions 


Prohibit ex parte communications in adversary proceedings 


Mr. McGannon (president, Westinghouse Broadcasting 
Corp.). There is no issue concerning ‘the fact that in ad- 
judicatory cases before the Commission there should be no 
ex parte contacts with Commissioners (Process hearings, p. 
163). 

Amend APA to provide a third category of proceedings 


Mr. Bonn. It seems to me that we are here wrestling with 
one of the shortcomings of the Administrative Procedure Act 
and that is in its definitions of all proceedings as being either 
of two classes, either adjudication or rulemaking. If it isn’t 
one, it is the other, and actually here we are talking about the 
hybrid situation in which it starts out as one and becomes the 
other (Process hearings, p. 608). 


Give Commission authority to determine point at which ex parte con- 
tacts will be prohibited in arulemaking proceeding 


Mr. Wasttewsk1 (National Association of Broadcasters). 
I think we are talking about a gray area as between adjudica- 
tion on the one hand and rulemaking on the other, and I don’t 
see how you can approach this in a broad legislative enact- 
ment to take care of all situations, but only by giving to the 
Commission involved the discretion to say that a point has ar- 
rived wherein there shall be no ex parte contacts (Process 
hearings, p. 605). 


Separation of adjudicatory functions from agencies 


Mr. Dorrrer (then Chairman, FCC). It may very well be 
that we are fast approaching the time w hen the purely adjudi- 
vatory matters should be sloughed off the Federal Communi- 
cations Commission or any agency which of necessity must 
“fraternize” so closely and intimately with members in devel- 
oping the unknown and implementing the known, and over 
whom they have regulatory powers but without whom it is 
impossible to be fully informed (Process hearings, p. 166). 


Legislation to provide guidelines 


The Cuatrman. In other words, legislation then, do I un- 
derstand you to say, in a different way, is needed to give guid- 
ance, and the Commission should have the authority that is 
flexible enough to do the job? 

Mr. QuaaL (WGN-TV). Exactly, Mr. Chairman. As a 
practical matter, I think that it is the only solution (Process 
hearings, p. 135). 


Limit appearances at oral argument to participants in evidentiary 
hearing 


Mr. Lear (practitioner). * * * I think * * * that the Board 
(CAB) should * * * provide that no one could appear at oral] 
argument except people that have appeared in the hearings 
below. 
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I think that would go a long way toward what is essen- 
tially, at least in my opinion, a very unfair proceeding, where- 
by a person coming into oral argument might be confronted 
by as many as 6 or 7 or even 17 advocates on the other side 
without any notice, and without even an equal allocation of 
time (Process hearings, p. 21). 


Limit presentation of facts to evidentiary hearings only 


Mr. Pirrm. Mr. Chairman, I wonder if some of the diver- 
gence of view which has been expressed on this issue might not 
be resolved if there were a definite rule under which anyone 
who appeared in such a case would appear at the time the 
record was being made, rather than appearing at the time of 
oral argument. 

I believe that that might resolve the abuse, if any, and 
would give everyone an opportunity to present any informa- 
tion that is pertinent in making the record, and would also 
give all parties adequate opportunity to respond (Process 
hearings, p. 26). 


Confine Members of Congress appearing at oral argument to time 
allotted their constituents or clients 


Mr. Westwoop. * * * Heonly appears when you get ready 
for final argument. He does not appear as the assigned advo- 
cate of the city. He is given special time. He does not have 
a time limit on him. He can talk on and on for as long as he 
pleases ( Process hearings, p. 32). 


TOPIC II. THE ROLE OF HEARING EXAMINERS; PRESENT STRENGTHS AND 
WEAKNESSES ; WHAT LEGISLATIVE MEASURES SHOULD BE TAKEN TO IN- 
CREASE THEIR STATURE AND EFFECTIVENESS ? 


The role of the hearing examiner 


Mr. F. W. Brown (Chief Examiner, CAB). It is the role 
of the hearing examiner to preside at formal hearings, either 
required by statute or by Board order. At these hearings the 
record is developed which provides the basis for most of the 
regulatory work of the Board (Process hearings, p. 55). 


Strength 


Mr. Cunntneuam (Chief Examiner, FCC). The obvious 
strength of the hearing examiner system is that, if properly 
administered, it insures to litigating parties before Govern- 
ment agencies that their cases will be heard by a competent 
judicial officer who hears the testimony of witnesses, judges 
their credibility—if evidence is oral— rules upon the admis- 
sibility of evidence, controls and directs the conduct of pro- 
ceedings, prepares and issues initial or recommended decisions 
based upon evidence of record; in short, one who functions 
tt indistinguishably as a trial judge (Process hearings, 
p- 171). 


Weakness 


Mr. F. W. Brown. * * * Some revision of the system 
should be made to make possible an on-the-job training pro- 
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gram through a system of assistant or junior examiners who 
could ultimately qualify as examiners (Process hearings, 
p. 56). 


Measures to increase their stature and effectiveness 


Mr. Cunninouam. In that behalf, I recommend that the 
Administrative Procedure Act of 1946 be amended to provide 
for an improvement in the salary, position, classification, and 
title of hearing examiners whereby they may be accorded a 
status equal to the commissioners of the U.S. Court of Claims 
(Process hearings, p. 174). 


TOPIC III, THE ROLE OF COMMISSIONERS AND THEIR IMMEDIATE STAFFS 
AND AGENCY STAFFS, AND THE DIVISION OF RESPONSIBILITIES; PRESENT 
STRENGTHS AND WEAKNESSES ; WHAT LEGISLATIVE OR OTHER MEASURES, 
IF ANY, ARE NEEDED? 


The role of Commissioners 


Mr. Cowaut (Chief, Broadcast Bureau, FCC). The Com- 
missioner’s function as a body in supervising the Commis- 
sion’s activities and in making its policy determinations. 
* * * The Commissioners as a Body also sit in hearings on 
major rulemaking matters and hear oral ar gument on excep- 
tions from initial decisions by hearing examiners (Process 
hearings, pp. 176, 177). 


Personal staffs 


Mr. Cowaiti. Apart from the written and oral presentation 
by the opinions and review staff, the Commissioners in ad- 
judicatory cases may consult only their personal legal and 
engineering assistants who review the cases for the Com- 
missioners, assemble information of records in the case, and 
advise on the problems raised by the cases as they come up 
for decision (Process hearings, p. 17). 


Agency staffs 

Mr. Kuykenpatt (Chairman, FPC). * * * Our tech- 
nical and legal staffs are given the responsibility of preparing 
cases for our decision. * * * 

If an objection or protest is filed, a hearing is usually held. 
The staff is then responsible for the preparation of a draft of 
a hearing order and the other preliminary matters that must 
be disposed of prior to the hearing, although, of course, the 
staff does not participate in the selection of the hearing ex- 
aminer. The staff views are presented through witneses and 
appropriate exhibits at the hearing, and staff counsel files 
briefs and makes the oral arguments when required (Process 
hearings, p. 244). 


The division of responsibilities 


Mr. Durree (Chairman, CAB). Basically, the staff’s role 
is to initiate processing of the work of the Board ; to collect or 
to arrange for the collection of necessary facts; to advise the 
members, in a variety of different ways, as to matters to be de- 
cided ; and to implement the decisions of the members. 
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The members’ role, basicaly, is to decide those matters 
brought before it through the staff processing—to exercise the 
judgment and discretion necessary to implement the objec- 
tives and policies stated in the act (Process hearings, p. 82). 


Weakness in Commissioners’ positions 

Mr. Burt (practitioner). * * * I believe that pressure is 
effective only because Board and Commission members are 
dependent on their jobs and desire to be reappointed. ‘This, 
coupled with the fact that most of them are not wealthy and 
generaly are up for reappointment at an age when new jobs 
are hard to find, makes them vulnerable to pressures of various 
kinds (Process hearings, p. 22). 


Legislative measure required 


Mr. Burt. To remedy this, I would suggest that the terms 
of Board members be increased, perhaps to 10 years. I 
would suggest that they be ineligible for reappointment, so 
that you don’t have decisions based on a desire for reappoint- 
ment, and I would suggest that they be provided with very 
high pensions (Process hearings, p. 22). 


TOPIC IV. THE EFFICIENCY OF THE COMMISSION ; WHAT CHANGES, IF ANY, 
IN THE EXISTING STATUTORY PROVISIONS RELATING TO SUBSTANCE OR 
PROCEDURES ARE NEEDED TO ENABLE THE COMMISSIONS TO COPE WITH 
THE INCREASINGLY ENORMOUS VOLUME OF BUSINESS COMING BEFORE 
THEM? 


OCwil Aeronautics Board 


Mr. Mottucan (Director, Bureau of Air Operations, 
CAB). One of the most troublesome problems the Board 
has encountered in the area of route proceedings has been 
the contention of applicants at the consolidated stage, cit- 
ing the Ashbacker doctrine, that they are entitled as a matter 
of legal right to consolidation of particular applications. 

* * * * * 


The Board has consistently adhered to the principle that 
applications which, as a matter of economic fact, are mu- 
tually exclusive should be afforded comparative considera- 
tion before any one of them is actually granted. It has, 
however, taken the position that failure to consolidate an 
application alleged to be mutually exclusive in 4 particular 
proceeding does not in and of itself result in any depriva- 
tion of right, and that, in any event, errors in consolidation, 
like any others which may occur in the course of a par- 
ticular case, are not judicially reviewable except as an inci- 
dent to judicial review of the Board’s final order entered at 
the conclusion of the proceeding. Legislation to make this 
ow I believe, be highly desirable (Process hearings, 
p. 78). 


Federal Communications Commission 


Mr. Cowerm. To sum up, the more epee needs for im- 
a 


provement in the day-to- 


y functioning of the FCC are 
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basically twofold—staff adequate to the continually rising 
volume of work and revision of those statutory procedural 
requirements which, in the light of experience, have demon- 
strably failed to serve the purposes for which they were 
intended, but instead have made for inordinate delay and 
abuse of the Commission’s processes (Process hearings, pp. 
178, 179). 
Federal Power Commission 


Mr. KuyKkenpa.u. This problem you raise is one that we 
have discussed at considerable length with the Appropria- 
tions Committees of both Houses from time to time. We of 
course were literally submerged with work when we got 
the Phillips decision in 1954 and we have asked for more 
pare and more money since that time, and there have 

en several occasions when the committees seemed disposed 
to give us more than we had asked for, but I took the posi- 
tion that I didn’t think we could spend any more, simply 
because we could not get competent personnel. And our 
experience has indicated that that was so; that we could 
not properly have expended more because we couldn’t find 
capable people. 

he situation has improved greatly this year. We have 
been able to get particularly a good number of engineers 
and if we get the appropriation that we asked for, which was 
reduced some in the House and which we are hoping the 
Senate will restore, we will come closer to having enough 
personnel than we have had at any time since the Phillips 
case (Process hearings, p. 298). 


Federal Trade Commission 


Mr. Sueeny (Director, Bureau of Litigation, FTC). 
Now, as to legislation, the Commission has before Congress 
recommendations for amendments to the Clayton Act. The 
first of these deals with finality of Clayton Act orders. 
* * * With respect to this amendment, the Commission 
wrote on April 6, 1958, to the chairman of the House Judi- 
ciary Committee, in part: 

The proposed legislation would fill the enforcement void 
which has existed for many years. 

* * * * * 


“Legislation finalizing Federal Trade Commission orders 
issued under the Clayton Act has been recommended by the 
President in his 1959 Economic Report to the Congress” 
(Process hearings, p. 573). 


Interstate Commerce Commission 

Mr. Arpata (Commissioner, ICC). Before I came to this 
Commission, that was one of the great evils that was charged 
to the Commission, delay. * * * 

* * * * * 

We have tried and tried, and it isn’t for lack of trying that 
we have failed to lick this problem. We have not fully suc- 
ceeded. We have tried internal procedural improvements, 
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reorganization, and everything else. The root of all the 
troubles that we have, I think, is due to the fact that the vol- 
ume is almost unmanageable, and each succeeding Congress 
since I have been down here has added to the volume of work 
which we have to handle. 

Obviously, if all the things that we did were vitally im 
portant from the public point of view, then the only way 
to approach it would be to increase the staff. 

From my observation, after my experience with this sub- 
ject, I think that the Commission has too much to do and 
a ea deal of its work is of little or no arr from a 
public point of view and could be eliminated (process hear- 
Ings, pp. 358, 359). 

Securities and E'xchange Commission 

Mr. Broperick (National Association of Investment Com- 
panies). I would say that my principal comment on all of 
the matters discussed so far is that I think the pressing prob- 
lem in connection with the Securities and Exchange Com- 
mission is a personnel problem (process hearings, p. 497). 

* * * * * 


Mr. Woopsipe (Director of Corporation Finance, SEC). 
Without going into some of the objections and arguments 
against the language of the current proposal, I would urge 
that the adoption of some provision which would permit the 
Commission to bring suit directly for the purpose of securing 
the assessment by a court of a proper dabiat penalty against 


_ delinquent issuer for nonfiling would be of considerable 

value in securing more prompt and accurate financial report- 

ing. Such a provision would speak a language that every- 

one who might treat the 1934 act reporting aeeresaants 
oft 


lightly would clearly understand—the language 1e pocket- 


book (process hearings, p. 510). 


IX. RECOMMENDATIONS FOR LEGISLATIVE ACTION 
AND STUDY 


1. H.R. 12731, the bill entitled “Independent Regulatory Agencies 
Act of 1960,” was approved unanimously by the Committee on Inter- 
state and Foreign Roensties during the 86th Congress, 2d session. 
The result of extensive hearings by both that committee and by the 
Subcommittee on Legislative Oversight and of the intensive study, 
H.R. 12731 prescribes ethical standards of conduct for agency proceed- 
ings and deals with the problem of propriety of ex parte agency con- 
tacts. The bill was not enacted in the 86th Congress. 

The subcommittee recommends that the date “1960” in the bill’s title 
be amended to read “1961” and that the bill be reintroduced without 
further change in the 87th Congress. 

2. Title 31, section 16 of the United States Code should be amended 
to —— the present section subsection (a) and to add a subsection 
(b). Subsection (b) would provide (1) that the amended agency 
budget requests submitted to the Committees on Appropriations shall 
retain a// original language and figures contained in the agency request 
as submitted to the Budget Bureau; (2) that any amendments made 
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by the Bureau shall be clearly indicated by such suitable method, in- 
cluding crossing out, underlining, interlineations, marginal entries, 
etc., as the Congress may approve; and (3) that the Bureau shall indi- 
cate its reasons for each change made in the agency request, including 
express reasons for any alterations made in the language of agency 
justifications. 

This recommendation for full disclosure of original agency budget 
requests and justifications has three major advantages. First, it 
preserves the centralized budget control by the Bureau of the Budget 
provided for in the Budget and Accounting Act, as amended. It does 
not, as some have recommended, withdraw the budgets of the independ- 
ent commissions from consideration and approval by the Bureau. 
Secondly, it affords to the Committees on Appropriations ready access 
not only to commission requests as altered by the Budget Bureau but 
to the requests as originally prepared by the Commissions in light of 
their own appraisals of their own are Finally, by giving to the 
Congress access to such original agency requests, this provision would 
greatly facilitate the exercise of the oversight responsibilities imposed 
upon committees of Congress by the Legislative Reorganization Act 
of 1946. Responsibility for any agency inadequacies traceable to 
budgetary causes can be placed precisely where it. belongs: with the 
agency, the Budget Bureau, or the Congress.’ 

3. A careful study should be made to determine the practical effects 
on the effectiveness of independent commissions of the requirement 
that. 2/7 commission legislative proposals must be submitted by the 
commissions to the Bureau of the Budget in advance of their presenta- 
tion to the Congress. As with the budget Bureau control over the 
appropriations requests, mentioned in recommendation 2, above, it is 
necessary to the oversight function that the Congress be fully informed 
as to ali proposals for legislative change advanced by the agencies. 
This recommended study should be undertaken with a view to legisla- 
tion that would require disclosure to Congress both of original agency 
legislative proposals and the views thereon of the Bureau of the 
Budget. 


X. RECOMMENDATION FOR THE ESTABLISHMENT OF 
A REGULAR SUBCOMMITTEE ON REGULATORY AND 
ADMINISTRATIVE COMMISSIONS TO SERVE AS AN AD- 
VISER TO THE FULL COMMITTEE CONCERNING AD- 
MINISTRATIVE PROCESS PROBLEMS 


In February 1956 the American Bar Association adopted a policy 
resolution which urged that the Congress create a permanent Com- 
mittee on Administrative Procedure. Mr. Valentine B. Deale, chair- 
man of the American Bar Association Committee on Permanent Con- 
gressional Committee on Administrative Procedure advised the sub- 
committee in his December 16, 1960, letter that— 


there should be some kind of permanent continuing liaison 
between Congress and the agencies with respect to basic issues 


‘7 For a more extended examination of this proposal, see “Budget Bureau Censorship 
and Control of Independent Agency Fiscal and Other Matters,” study by the staff of the 
Special Subcommittee on Legislative Oversight for the Committee on Interstate and 
Foreign Commerce, 86th Cong., 2d sess. (December 1960). 


69017 Res., Vol. 7—H. Rept. 2238, 86-2, O-62—4 
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of agency operations covering fairplay, scope of authority, 
criteria for decision and efficiency.® 


Our parent committee, the Committee on Interstate and Foreign 
Commerce, has jurisdiction over the following administrative and 
regulatory agencies: Civil Aeronautics Board, Federal Aviation 
Agency, Federal Communications Commission, Federal Power Com- 
mission, Federal Trade Commission, Interstate Commerce Commis- 
sion, Securities and Exchange Commission, Food and Drug Admin- 
istration, National Institutes of Health, Weather Bureau, Foreign 
Claims Settlement Commission, Office of Alien Property, Public 
Health Service, and Railroad Retirement Board. 

At present there is no continuing liaison between the full committee 
and these agencies. A permanent Subcommittee on Regulatory and 
Administrative Commissions should be created with the responsibility 
of keeping itself informed as to current and future agency problems. 
From time to time it should make studies and recommendations to the 
parent committee respecting improvements in agency operations. 

The membership of the suggested subcommittee should be not more 
than five. It should have a professional staff. The subcommittee by 
development of its own expertise should become increasingly helpful 
to the parent committee in the devising of measures to eliminate 
agency bottlenecks and to assure the integrity of agency decisions. 


XI. CONCLUSION 


A most critical problem in the field of government by commis- 
sions is delay. Our record is replete with evidence showing its causes. 
The chief factors contributing to mounting administrative com- 
mission backlogs are lack of clearly defined and published stand- 
ards and policies; lack of planning for future technological develop- 
ments in the industries being regulated; excessive interventions; 
cumbersome procedures; absence of incentives for speedy decisions; 
presence of incentives, in many instances, to drag out proceedings to 
preserve existing competitive advantages; and the necessity for cer- 
tain commissions to perform the conflicting statutory duties of pro- 
motion and regulation of a particular industry. 

Improper influence thrives on delay. So also do excessive costs 
and volume of record. 

Our hearings, including the series of panel discussions, indicate 
a variety of remedies. The time has now come for Congress to util- 
ize this data in drafting necessary legislative measures, and, through 
the recommended regular subcommittee, to exercise continuing watch- 
fulness over agency operations. 

The evidence in our 21 printed volumes of hearings dealing chiefly 
with the operations of 6 of the largest independent regulatory com- 
missions demonstrates the need for continuous legislative oversight 
of the administrative process. 

However, more than watchfulness is needed. It is clear that legis- 
lative formulation of policies on a national scale is needed in impor- 


18 Text of letter contained in app. D of this report. 
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tant regulatory areas. Wecannot afford to be using horse-and-buggy 

approaches to space age aa In the field of commercial air 
transportation, for example, there is need for gearing the law and its 
administration to the advent of machines which will fly in excess of 
the speed of sound. Considerations valid for establishing routes in- 
cluding intermediate stops which were adequate for the piston propel- 
ler-driven type of plane are now obsolete. Yet no adequate planning 
has been undertaken to adjust the established route system to the 
demands of this new age. This is a matter requiring the attention 
of a regular House subcommittee. 

Similarly, in the field of communications there has been little or no 
forward planning for the infinitely increased range of communications 
now being developed as the result of space exploration and study. 

In recent years no attempt has been made to coordinate the activities 
of the various commissions and agencies which were entrusted with 
varying degrees of regulatory, promotional, and subsidy powers over 
the components which enter into our national transportation system— 
surface, air, and water. 

It is recognized that effective reform of the administrative process 
requires teamwork between the Executive and Congress. In a time 
when united national effort is needed more than ever before in our 
history to improve the efficiency of our constitutional system of 
government, it would be tragic to have a conflict develop between the 
Executive and Congress over the question of which branch has su- 
preme control over the Federal agencies. In this field it must be 
recognized that the agencies exercise powers delegated to them by 
Congress and that Congress has the constitutional responsibility 
of supervising and overseeing their operations. It must also be 
recognized that the Executive has the constitutional responsibility 
of seeing to the faithful performance of the laws, including the laws 
creating and defining the activities of the agencies. Morever, the 
President has the power of appointment and budget control. En- 
lightened self-interest requires that these legislative and executive 
powers and responsibilities not be exercised as though they are in 
watertight compartments. Each impinges upon the other and an 
accommodation must be made whereby the executive and legislative 
powers are harmoniously exercised in the same direction, namely, 
the just, speedy, and efficient administration of the law for the bene- 
fit of the national public interest. The proposed regular Subcommit- 
tee on Federal Administrative Agencies, we believe, would provide 
a modus operandi for such constructive effort with respect to matters 
within the jurisdiction of the House Interstate and Foreign Commerce 
Committee. 





APPENDIXES 


APPENDIX A 
STATEMENT OF POLICY 


The following statement of policy outlining the scope of the sub- 
committee’s activities was adopted May 20, 1959: 

The Special Subcommittee on Legislative Oversight on May 20, 
1959, adopted a policy outlining the scope of the subcommittee’s ac- 
tivities. The seliie adopted is as follows: 


PURPOSES 


To examine the execution of the laws by the administrative agencies 
administering laws within the legislative jurisdiction of the parent 
committee, to see whether or not the law as the Congress intended 
in its enactment has been and is being carried out or whether it has 
been and is being repealed or revamped by those who administer it. 
The subcommittee will conduct investigations pertaining to the 
working of these independent regulatory commissions and agen- 
cies and pertaining to the adequacy of existing commission and 
agency laws and regulations and their administration. Such investi- 
gations are to assist the subcommittee in making legislative or other 
recommendations to the Congress and to the administrative commis- 
sions and agencies, and to fulfill the duty of legislative oversight and 
supervision as provided in the Legislative Reorganization Act of 
1946. In pursuance of the foregoing, the subcommittee will also con- 
duct investigations and make reports concerning matters referred to 
in the report of the Special Subcommittee on Legislative Oversight, 
85th Congress, 2d session, House Report No. 2711. 


AGENCIES TO BE EXAMINED 


(1) Civil Aeronautics Board, Federal Aviation Agency, Federal 
Communications Commission. Federal Power Commission, Federal 
Trade Commission, Food and Drug Administration, Interstate Com- 
merce Commission, Securities and Exchange Commission ; 

(2) Bureau of Standards, National Institutes of Health, Weather 
Bureau; and 

(3) Foreign Claims Settlement Commission, Office of Alien Prop- 
erty, Public Health Service, Railroad Retirement Board, and other 
agencies within legislative jurisdiction of the committee. 


SUBJECTS TO BE CONSIDERED 


(1) Review and analysis of the laws and amendments, and intent of 
the Congress when enacted ; 
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(2) Area of the field regulated by each law, changing circumstances, 
and growth of the field since enactment ; 

(3) Consideration of the legislative standards in the law to deter- 
mine whether they can be drafted in more precise terms with the view 
of reducing administrative discretion ; 

(4) Consideration of rules and regulations issued by the agency 
under the discretionary delegations, reconciliation with statutory 
standards and legislative intent, manner in which rules have been ap- 
plied in practice ; 

(5) Administrative interpretations and practices apart from formal 
rules and regulations, public notice of nt interpretations and prac- 
tices, extent to which in fact administration is by internal interpreta- 
tions as distinguished from published rules ; 

(6) Judicial decisions on the administration of the law by the 
agency, the statutory standards, rules and regulations, and administra- 
tive interpretations, enlargement of area of regulation supported by 
the decisions; 

(7) Enforcement of statute, rules, and regulations; and 

(8) Organization of agency: 

(a) Independence and bipartisanship of commission, as in- 
tended in its creation; identification of the regulators with the 
regulated ; 

(6) Personnel: Experience, relationship to agency policy, 
status under civil service ; and 

(c) Workload, distribution of personnel as to statutory duties 
or on duties asssumed through administrative interpretations, co- 
ordination with State and other regulatory agencies, trade, or 
industry enforcement groups. 


APPENDIX B 
Hearincs Heitp anp Witnesses HeEarp 


June 15-26,1959. Major administrative process problems 
June 15 and 16. Cwil Aeronautics Board.—Witnesses heard : 


Brown, Francis W., Chief Examiner, Civil Aeronautics Board. 
Brown, H. Templeton, United Air Lines, Chicago, Ill. 
Burt, William C., attorney, Washington, D.C. 
De Voursney, Andrew M., United Air Lines, Chicago, III. 
Durfee, James R., Chairman, Civil Aeronautics Board. 
Lear, Coates, attorney, Washington, D.C. 
Mulligan, M. C., Director, Bureau of Air Operations, Civil Aero- 
nautics Board. 
Pirie, John C., Pan American World Airways, New York, N.Y. 
Stone, Franklin M., General Counsel, Civil Aeronautics Board. 
Verner, James M., attorney, Washington, D.C. 
Westwood, Howard C., attorney, Washington, D.C. 
June 16 and 17. -Federal Communications Commission —Wit- 
nesses heard : 
Beelar, Donald C., attorney, Washington, D.C. 


Cowgill, Harold G., Chief, Broadcast Bureau, Federal Communi- 
cations Commission. 
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Crosland, E. B., American Telephone & Telegraph Co., New York, 
N.Y 


Cunningham, James D., Chief Hearing Examiner, Federal Commun- 
ications Commission. 

Doerfer, John C., Chairman, Federal Communications Commission. 

FitzGerald, John L., General Counsel, Federal Communications 
Commission. 

Fletcher, Frank U., attorney, Washington, D.C. 

Hancock, Parker D., attorney, Washington, D.C. 

Jaffe, Prof. Louis L., Harvard Law School. 

Koplovitz, William C., attorney, Washington, D.C. 

ee Donald H., Westinghouse Broadcasting Corp., New York, 
N.Y. 

Quaal, Ward L., WGN-TV, Chicago, Ill. 

Ream, Joseph H., Columbia Broadcasting System, Washington, D.C. 

Swezey, Robert D., WDSU, New Orleans. La. 

Walker, Ralph L., attorney, Washington, D.C. 

Werner, Robert L., RCA, New York, N.Y. 
June 18 and 19. Federal Power Commission.—Witnesses heard: 

Connor, Richard J., attorney, Washington, D.C. 

Cooper, C. William, Consolidated Natural Gas Co., New York, N.Y. 

Fournier, Leslie T., Panhandle Eastern Pipeline Co., New York, N.Y. 

Gatchell, Willard W., General Counsel, Federal Power Commission. 

Hall, Robert E. Lee, National Coal Association and Fuels Research 
Council, Washington, D.C. 

Kallina, Carl T., Chief, Bureau of Rates and Gas Certificates, Federal 
Power Commission. 

Kuykendall, Jerome K., Chairman, Federal Power Commission. 

LeBoeuf, Randall J., Jr., attorney, New York, N.Y. 

Mann, J. David, attorney, Washington, D.C. 

Marsh, Edward B., Chief Hearing Examiner, Federal Power Com- 
mission. 

May, Robert E., attorney, Washington, D.C. 

McGrath, John A., National Coal Association, Fuels Research Council, 
and United Mine Workers of America. 

Rather, C. P., Southern Natural Gas Co., Birmingham, Ala. 

Ross, Bradford, attorney, Washington, D.C. 


June 19. Interstate Commerce Commission.—W itnesses heard : 


Arpaia, Anthony F., Commissioner, Interstate Commerce Commission. 

Coyle, Paul, Director, Bureau of Operating Rights, Interstate Com- 
merce Commission. 

Curry, R. Granville, attorney, Washington, D.C. 

Dixon, Arthur J., Southern Railway System, Washington, D.C. 

Donelan, John F., attorney, Washington, D.C. 

Freas, Howard G., Commissioner, Interstate Commerce Commission. 

Ginnane, Robert W., General Counsel, Interstate Commerce Com- 
mission. 

Layne, A. Alvis, attorney, Washington, D.C. 

Locke, Gordon C., Committee for Oil Pipelines, Washington, D.C. 

Pinkney, James F., Ryder System, Inc., Miami, Fla. 

Prizer, John B., Pennsylvania Railroad Co., Philadelphia, Pa. 

Thomas, Starr, Santa Fe Railroad, Chicago, Il. 
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Todd, Clarence Davidson, attorney, Washington, D.C. 

Tuggle, Kenneth H., Chairman, Interstate Commerce Commission. 

Turney, John R., attorney, Washington, D.C. 
June 22. Securities and Exchange Commission.—W itnesses heard : 

Alper, Jerome M., attorney, Washington, D.C. 

Broderick, Vincent L., National Association of Investment Companies, 
New York, N.Y. 

Brownell, George A., attorney, New York, N.Y. 

Demmler, Ralph H., attorney, Pittsburgh, Pa. 

om, James A., American Telephone & Telegraph Co., New York, 

Gadsby, Edward N., Chairman, Securities and Exchange Commission. 

Gray, Edward C., New York Stock Exchange, New York, N.Y. 

Henkel, David S., attorney, New York, N.Y. 

Hislop, Robert N., Hearing Examiner, Securities and Exchange Com- 
mission. 

McCormick, Edward T., American Stock Exchange, New York, N.Y. 

Meeker, Thomas G., General Counsel, Securities and Exchange Com- 
mission. 

Meer, Julian M., attorney, Dallas, Tex. 

eee, Dorsey, The One William Street Fund, Inc., New York, 
N.Y. 

Sheedy, H. James, attorney, Cleveland, Ohio. 

Welch, Joseph E., Wellington Fund, Inc., Philadelphia, Pa. 

Woodside, Byron D., Director, Division of Corporation Finance, Se- 
curites and Exchange Commission. 


June 26. Federal Trade Commission.—Witnesses heard : 

Babcock, Harry A., Executive Director, Federal Trade Commission. 

Dickey, Raymond R., attorney, Washington, D.C. 

Haycraft, Everett F., Director of Hearing Examiners, Federal Trade 
Commission. 

Kintner, Earl W. Chairman, Federal Trade Commission. 

MaclIver, Robert R., Pittsburgh Plate Glass Co., Pittsburgh, Pa. 

Rowe, Frederick M., attorney, Washington, D.C. 

Sheehy, Joseph E., Director, Bureau of Litigation, Federal Trade 
Commission. 

Shniderman, Harry L., attorney, Washington, D.C. 
June 23 and 24. General Roundup Discussion.—Witnesses heard : 

Adams, Joseph P., Association of Local Transport Airlines, Wash- 
ington, D.C. 

Beardsley, Peter T., American Trucking Associations, Washington, 
D.C. 

Beelar, Donald C., attorney, Washington, D.C. 

Bond, J. D., Federal Trial Examiners Conference, Washington, D.C. 

coy Harold P., Federal Trial Examiners Conference, Washington, 
D 


Connor, Richard J., Federal Power Bar Association, Washington, 


Creyke, Geoffrey, Jr., District of Columbia Bar Association. 
Curry, E. Granville, Association of Interstate Commerce Commission 
Practitioners, Washington, D.C. 
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Deale, Valentine B., attorney, Washington, D.C 
Feldman, Justin, Association of the Bar of the C. ‘ity of New York. 
ae Louis P., Air Freight Forwarding Association, Washington, 


Hall, Robert E. Lee, National Coal Association and Fuels Research 
Council, Washington, D.C. 

Hammond, Harold F., Transportation Association of America, Wash- 
ington, D 

Hansen, T° Vernon, Southern States Cooperatives, Baltimore, Md. 

Johnson, Stanfield, Association of American Railroads, Washington, 
D.C 


Marks, Leonard H., Federal Communications Bar Association. 

May, Robert E., Federal Power Bar Association. 

Pfeiffer, Paul N., Federal Trial Examiners Conference, Washington, 
D.C 


Sahm, Henry, Federal Trial Examiners Conference, Washington, 
D. 


Tipton, Stuart G., Air J Association, Washington, D.C. 

vom Baur, F. Trowbridge, Federal Bar Association, Washington, 
D.C. 

Wasilewski, Vincent T., National Association of Broadcasters, Wash- 
ington, D.C. 

White, ne National Association of Securities Dealers, Washing- 
ton, 

Zwerdlin , Joseph, Federal Trial Examiners Conference, Washing- 
roring, 


October 6-November 6, 1959. Television quiz show programs 
October 6. Witnesses heard: 


Herbert Stempel 
Dr. Nathan Brody 
Richard Janofsky 
James Snodgrass 


October 7. Witnesses heard: 


Alfred Davis 
tose Leibbrand 
Richard Jackman 
Arthur Franklin 

Edward Kletter 
Thomas E. Ervin 


October 7, Executive testimony made public November 3, 1959. 
Witnesses heard : 


Albert Freedman 
Daniel Enright 


October 8. Witnesses heard: 


David Huschle 

Mrs. Antoinette Hillman 
Edward Hilgemeier 
Kirksten Falke 

Mrs. Irene Falke Kitzing 
Sy Fischer 

Eric Lieber 
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October 8. Executive testimony made public November 3, 1959. 
Witnesses heard : 


Edward Jurist 
Sy Fischer 
Martin Dowd 
October 9. Witnesses heard: 


Richard A. R. Pinkham 
Howard Davis Felsher 
Thomas K. Fisher 
Daniel Enright 


October 9. Executive testimony made public November 3, 1959. 
Witnesses heard : 


Albert Freedman (resumed) 
Howard Davis Felsher 


October 10. Witness heard: 

Hon. John C. Doerfer, Chairman, Federal Communications Com- 
mission 
October 12. Witness heard: 

Hon. Ear] W. Kintner, Chairman, Federal Trade Commission 


October 12. Executive testimony made public November 3, 1959. 
Witness heard : 


Daniel Enright (resumed) 
November 2. Witnesses heard: 


Charles Van Doren 

Rev. Charles E. Jackson, Jr. 

Charles P. Howze, subcommittee attorney 
Arthur Cohn, Jr. 


November 3. Witnesses heard: 


Xavier Cugat 
John Ross 
Merton Koplin 
Steven Carlin 
November 3. Executive testimony made public November 3, 1959. 
Witness heard: 


John Ross 
November 4. Witnesses heard : 


Martin Revson 

Richard N. Goodwin, subcommittee special consultant 
James Webb 

Charles Revson 

Robert L. Foreman 

Kenneth Hoffer 

David Gottlieb 

Max Hess 
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November 5. Witnesses heard : 

George J. Abrams 

Max Levine 

Robert Kintner, president, National Broadcasting Co., Inc. 
November 6. Witness heard : 

Frank Stanton, president, Columbia Broadcasting System, Inc. 


December 9. Securities and Exchange Commission and Federal 
Trade Commission matters. Executive testimony made public De- 
cember 9,1959. Witnesses heard : 


Bernard Goldfine 
Mildred Paperman 


January 27-August 31,1960. Responsibility of broadcasting licensees 
and station personnel 
January 27. Executive testimony made public May 2, 1960. Wit- 
ness heard: Anthony Mammarella 


January 28. Executive testimony made public May 2, 1960. Wit- 
ness heard: Anthony Mammarella 


February 8. Executive testimony made public February 17, 1960. 
Witnesses heard: 


Norman Prescott 
Donald Keelan 


February 8. Witnesses heard : 


Paul G. O’Frriel 
David H. Maynard 
Donald Keelan 
Alan Dary 


February 9. Witnesses heard: 


Lester Lanin 

George William Givens 

Joseph Finan 

Joseph Finan (resumed) 
February 10. Witnesses heard: 

Wesley Hopkins 

Charles Young 

Edward E. Eicher 

Richard P. Kenney 

Stan Richards 


February 15. Witnesses heard: 


Jack Gold 

Cecil Steen 
Maxwell Richmond 
Robert S. Richmond 
Melvin Miller 
Arnold Ginsburg 
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February 16. Witnesses heard: 
Donald Keelan 
Vincent Grimaudo 
Gordon J. Dinerstein 
Gordon J. Dinerstein (resumed) 
Peter Simpson 
February 17. Executive testimony made public February 17, 
1960. Witnesses heard: 


Harry Carter 
Samuel Clark 


February 18. Witness heard: 
Harry Weiss 
February 19. Witnesses heard: 
Donald Dumont 
Joseph Smith 
Irving Lewis 
Robert Clayton 
Irwin G. Goldstein 
March 4. Witnesses heard : 
Earl W. Kintner, Chairman Federal Trade Commission 
John C. Doerfer, Chairman Federal Communications Commission 
April 25. Executive testimony made public May 2, 1960. Wit- 
nesses heard : 


George Paxton 
Marvin Cane 


April 26. Witnesses heard: 


Paul Ackerman 
Bernard Goldstein 
Thomas Noonan 
April 27. Witnesses heard : 
Dr. Joseph F. Daly 
Morton Raff 
John L. Tryon 
Harry Finfer 
Charles R. Weiner 
Orville Lunsford 
Harry Carlson 
Billy Parsons 
April 27. Executive testimony made public May 2, 1960. Wit- 
ness heard: 


George Goldner 


April 28. Executive testimony made public May 2, 1960. Wit- 
nesses heard : 


Bernard Lowe 
Harry Chipetz 
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April 29. Witness heard : 
Dick Clark 

May 2. Witnesses heard : 
James P. Kelly 
Dick Clark (resumed) 

May 3. Witnesses heard: 
Leonard H. Goldenson 
fen Hoberman 
Raymond W. Martin 
Rex Sparger 

August 30. Witness heard: 
Paul G. O’Friel 

August 31. Witnesses heard: 
Paul G. O’F riel 
Norman Prescott 


James P. Kelly 
Oliver Eastland 


May 10-May 24,1960. Federal Power Commission 
May 10. Witnesses heard : 


Jerome K. Kuykendall 
Kenneth L. Smith 


May 11. Witnesses heard: 


Jerome K. Kuykendall 
Kenneth L. Smith 
Willard Gatchell 


May 12. Witnesses heard: 


Jerome K. Kuykendall 
Kenneth L. Smith 
Willard Gatchell 

Carl T. Kallina 


May 13. Witness heard: 
Arthur Kline 
May 16. Witnesses heard: 


William R. Connole 
Frederick Stueck 


May 17. Witnesses heard : 


Frederick Stueck 
Stuart C. Ross 


May 18. Witness heard: 
Thomas G. Corcoran 

May 19. Witness heard: 
Thomas G. Corcoran (resumed) 
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May 20. Witness heard: 
N. W. Freeman 

May 23. Witness heard: 
Gardiner Symonds 

May 24. Witness heard: 
Melwood W. Van Scoyoc 


August 31,1960. Interstate Commerce Commission 
August 31. Witnesses heard: 


Joseph Reznitsky 
Jack Lieberman 


SUMMARY 


Total number of days of hearings held 
Total number of witnesses heard 


APPENDIX C 


CoMPILATION OF Previous SUBCOMMITTEE RECOMMENDATIONS FOR 
LEGISLATIVE, ADMINISTRATIVE, AND INVESTIGATIVE ACTION AND OF 
REMEDIAL LEGISLATION RESULTING THEREFROM 


During its existence, the subcommittee has made, in its three previ- 
ous reports to the Congress, many recommendations for (a) amend- 
ments to the various statutes governing the regulatory agencies, (6) 
recommendations for administrative action by the agencies themselves, 
and (¢c) recommendations for further study and review of various 
matters by this subcommittee or other congressional committees. The 
following compilation of the subcommittee’s recommendations to date 
is divided, for the sake of clarity, into seven parts.!. The first part 
contains “across-the-board” recommendations applicable to all of the 
six independent regulatory commissions and agencies. Each of the 
remaining six parts pertains to a specific commission or agency. Each 
part has been subdivided into hoes sections: Legislative matters, 
administrative matters, and matters requiring further study. It will 
be noted that in some instances recommendations dealing with the same 
topic have been repeated in succeeding reports. 


2 The compilation does not contain the staff’s current recommendations, which are set 
forth elsewhere in this report. 
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Federal Communications Commission, future study: 
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Civil Aeronautics Board, legislative: 

House Report No. 2711, 85th Congress, 2d session, 1959: 

Initial choice of carriers in international route matters to be made 
by Board__------ Os ~s 

Board to regulate property and passenger rates in | foreign air 
transportation____-_--_-_--- 

Civil Aeronautics Board, administrative: 

Audit of management and operations of U.S. air carriers engaged in 
[OPI GURNEE... i deiiwn Sa ae A OL a eek 

Executive Director and Chairman’s personal assistant should be two 
NN a ak at ea int oles psi AEC 

Publication of negotiations and other activities in connection with 
EL ee eee yer es cetets 

Civil Aeronautics Board, future study: 

internawoume: rates and routes_..............-28.-..c..-- 

Negotiations involving international routes _--_.______.......- _--- 

Comparative safety of international and foreign air carriers_____-_-_- 

Keeping of statistics by international organizations and their ade- 
quacy for ratemaking, safety, and other regulatory purposes- 

Reasons for declining percentage of _ participation by U £ 
SiC RI i Oh os is in 5 WS Ge. Joegei cee 

Federal Power Commission, legislative: 

House Report No. 2711, 85th Congress, 2d session, 1959: 

Section 10(d) of Federal Power Act should be amended so that 
Commission in issuing license for previously constructed proj- 
ects may be authorized to order amortization period to begin 
at time of issuance rather than 20 years later____________-_~- 

Section 23(b) of Federal Power Act should be amended to give 
owners of previously constructed projects 1 year in which to 
Wontar Giiep Gee Gmemie 225 ol os. oh. os coke eee 

Section 7(c) of Natural Gas Act should be amended to enlarge 
Commission’s authority to issue temporary certificates_____- 

Federal Power Commission, administrative; Commission should amend its 
regulations with reference to issuance of temporary certificates granted 
under section 7(c) of Natural Gas Act 

Federal Power Commission, future study: 

Commission’s policy and practice in granting nents certificates 
to independent producers under section 7(c) of Natural Gas Act_.- 

Effect of Commission’s policy on amortization of hydroelectric power 
licenses and its relation to public interest 

Federal Trade Commission, legislative: 

House poner No. 2711, 85th Congress, 2d session, 1959, Wool Prod- 
ucts Labeling Act and similar labeling acts should be amended to 
ee Ge , ... nemccnasanerascaadkwdh nb abbdile oie 

ouse Report No. 1258, 86th Congress, 2d session, 1960: 
Temporary restraining orders 
Sh crn snneneininendo mag satalely ii bimhis aan « 

Federal Trade Commission, administrative, House Report No. 2711, 85th 
Congress, 2d session, 1959, staff reports of violations of law____-___-_-_ 

Federal Trade Commission, future study, House Report No. 2711, 85th 
Congress, 2d session, 1959, cease and desist orders__._.____________- 

Interstate Commerce Commission, legislative, House Report No. 2711, 
85th Congress, 2d session, 1959, issues of securities___.__._._____- 

Interstate Commerce Commission, administrative, House Report No. 2711, 
85th Congress, 2d session, 1959, consistent application of Commission 
Pelee Ce 3 5066s. 1s cosine ees tl cies Je ccs). 

Interstate Commerce Commission, future study, House Report No. 2711, 

85th Congress, 2d session, 1959: 

Frisco-Central of Georgia Railway control case 

Field investigation of specific cases_................--.----------- 

Application of standards of decision..............-.--..-....----- 

Review of cases involving provisions w hich Commission has recom- 
mended be. amended or repeaied...............22i.54.-Lllesc...- 

Extent to which growth of private carriage has been encouraged by 
Be IID a taieteinaunssts osiinte kts mamiemcamdeaelNNI Sella Bisa’ dhadbid hn a 

Protection for investors in motor-carrier securities 
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Securities and Exchange Commission, legislative, House Report No. 2711, 
85th Congress, 2d session, 1959: 
Exemption of transactions purportedly not involving public offering - 73 
Reports of registered companies... ........--.........-.-.--.-..- 73 
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Securities and Exchange Commission, administrative, House Report No. 
2711, 85th Congress, 2d session, 1959, complaints concerning transactions 
allegedly involving private offerings___......-.--.--------------- Fe 74 
Securities and Exchange Commission, future study, House Report No. 
2711, 85th Congress, 2d session, 1959: 
Policies and operations of National Association of Securities Dealers, 


OO Sa sd ala a wt tegen ocd wal ee Pe a aie — 74 
Commission supervision over registered national exchanges - - - -_--- 74 
Transactions involving foreign banks and other nonresidents- --- - _-- 74 
Protection for investors in foreign securities..............---.------ 74 

Action by Congress on subcommittee legislative recommendations: 
Communications Act Amendments, 1960 (Public Law 86—752) - — _- 75 


POnGmis DOMMEON. 6.5 oe hE 2. SO2 eset 


ACROSS-THE-BOARD LEGISLATION FOR THE COMMISSIONS 
[H. Rept. 2711, 85th Cong., 2d sess., 1959] 


1. A code of ethics governing the conduct of commissioners, com- 
mission employees, practitioners, and others who appear before the 
commissions, oell be enacted into law. Provision should be made 
for civil and criminal sanctions and for continuous enforcement. 

2. Ex parte or extra record representations or communications, 
written or unwritten, not authorized by statute made to any com- 
missioner or commission employee for the purpose of influencing the 
decision or action in any proceeding or other matter involving neces- 
sity for commission decision or action should be prohibited in a law 
providing both civil sanctions and criminal penalties. Persons who 
aid and abet in the making of such unauthorized representations or 
communications should be included in the coverage of this law. 

3. Written communications received by any commissioner or com- 
mission employee from any Member of the U.S. Congress or from any 
person in the executive branch pertaining to any proceeding or pro- 
jected proceeding should be made forthwith a part of the public 
record. There should also be inserted in the public record a memo- 
randum setting forth the substance of any nonwritten communication 
received from any Member of Congress or from any person in the 
executive branch. A copy of any such memorandum should be forth- 
with transmitted to the Member or person who made such nonwritten 
communication. 

4. Any communication, written or nonwritten, to or from a commis- 
sioner or commission employee, pertaining to any proceeding which 
by law or by commission rule or practice must be determined upon the 
record shall be included in the public record. A memorandum con- 
taining the substance of any such nonwritten communication shall be 
included in such record. 

5. Any written communication, to or from any member or employee 
of any commission, relating to any matter within the jurisdiction of 
the commission, shall be deemed an official communication. Any 
written communication to, and a copy of any written communication 
from, any member or employee of any commission shall be placed in 


69017 KRes., Vol. 7—H. Rept. 2238, 86-7, O-62—5 
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the official files of the commission and shall not be removed therefrom 
except in accordance with law. 

6. Any applicant, interested person, or party, who represents him- 
self in any proceeding before a commission; and any person, firm, 
corporation, association, or organization, or agent or representative 
thereof, who for anythng of value, received directly or indirectly, 
represents or acts on behalf of any such applicant, person, or party, 
in any proceeding before a commission, shall file with it a written 
notice of appearance, stating for whom he appears or acts and in what 
capacity. This notice of appearance shall be made forthwith a part 
of the public record. Off-the-record interviews relating to any pro- 
ceeding or projected proceeding before a commission by any person, 
whether by a party or by one having filed a notice of appearance or 
not, with any commissioner or commission employee shall be noted by 
the commissioner or employee and a memorandum showing such con- 
tact and its substance shall be placed in the file of the proceeding and 
in the file of the commission as an official document. For failure to 
file the notice and for off-the-record contacts, intended to influence a 
commission decision, civil and criminal penalties should be provided. 

7. Any applicant or party or representative thereof or other person 
who causes, or aids and abets a person to make ex parte contacts with 
a commissioner or an employee of a commission for the purpose of 
influencing the decision or action in a pending or projected matter 
should be subjected to civil sanctions and criminal penalties. 

8. Provision should be made for administrative and civil sanctions 
and procedures whereby a commission can effectively enforce the 
statute and its own rules and regulations. Violators presently know 
that they can keep the fruits of their violation and go scot free because 
the drastic nature of existing sanctions prevents their effective appli- 
cation or because the cumbersome procedure for enforcing existing 
sanctions or penalties make them des practical effect. 

9. Commissioners and employees of commissions should be pro- 
hibited, under civil sanctions and criminal penalties, from making 
unauthorized disclosure of any vote, opinion, or recommendation or 
information in the commission pertaining to any proceeding, or 
projected proceeding. The person or persons instigating such leaks 
should also be subjected to civil sanctions and criminal penalties. 

10. Each commission should be allowed, as a matter of right, to 
participate and be represented in judicial proceedings involving the 
statute and regulations which it administers. 

11. Each commission should be required to grant or deny any 
motion by a party or interested person in any proceeding of record 
before it within 60 days after filing of the motion. Failure to so act 
shall be deemed a denial of the motion from which an appeal will 
lie: provided, however, that for good cause shown on the record after 
hearing on due notice to parties and interested persons, the 
commission may extend by public notice for a period not to exceed 
i20 days from date of filing of the motion, the time within which 
it may act thereon and if no action is taken by it within such ex- 
tended period it shall be deemed a denial of the motion. 

12. The chairman of each commission should be selected by the 
members thereof and his term as chairman should be for not longer 
than a 3-year period. 
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13. The President should be authorized by law to remove any 
member of any commission for neglect of duty or malfeasance in 
office, and for no other cause. 

14. Each commission should be directed by law that the commis- 
sion, or the majority of the commission, as the case may be, designate 
a commissioner to prepare or have prepared under his pen direc- 
tion the opinion or decision of the commission, or of the majority 
of the commission, in any case submitted by the commission for de- 
cision, and that the commissioner thus designated shall sign his name 
to the opinion or decision. Care should be taken in such designation 
to rotate this responsibility among the commissioners so that every 
commissioner is designated to prepare opinions in all types of cases 
and to avoid specialization by individual commisssioners. 


ACROSS-THE-BOARD ADMINISTRATIVE ACTION FOR THE COMMMISSIONS 


All commissions should undertake the following: 

(a) Review their investigatory procedures to insure that there shall 
be less reliance upon information derived from the regulated indus- 
try or other interested participants in proceedings before the com- 
mission and more reliance upon the independent investigatory results 
of the commissions themselves. This is particularly important in the 
field of granting licenses, renewals, and exemptions from regulations; 

(6) Establish and publish procedures setting forth the manner in 
which complaints by the public against practices of companies regu- 
lated by the commission will be handled ; 

(c) Periodically report to Congress all important judicial decisions 
which materially affect the administration of the law committed to 
the jurisdiction of the commission ; 

(d@) Report to Congress, with recommendations, concerning any 
areas of jurisdiction where a commission believes that it has juris- 
diction conflicting with or overlapping with the jurisdiction of an- 
other commission or department. 


FUTURE STUDY 


General matters pertaining to the six commissions requiring further 
legislative inquiry : 

1. A study of the effect of court decisions on the congressional 
intent as manifested in the various organic acts creating the com- 
missions, as well as in any amendment. 

2. A study to determine whether or not the commissions have 
neglected their obligation to the public by failing to make through 
investigations of applicants, licensees, and parties, instead of depend- 
ing on information furnished by the applicant or licensee or by 
competitive interests. 

3. A study to determine whether or not the commission have been 
consistent, in the absence of admending legislation or court decisions, 
in their findings as to what constitutes the public interest. 

4. A thorough study of the reasons for variations in the applica- 
tion of standards or criteria employed by the various commissions in 
their licensing, certificating, adjudicatory, and policing functions. 

5, A study to determine whether or not the internal organization 
of a commission is such that a superior authority is vested in a single 
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staff employee to the extent that such a person is able to designate 
what material is presented to the commission in rulemaking or ad- 
judicatory proceedings. 

6. A further study should be made to determine measures which 
should be adopted to strengthen the independence of the commissions, 
their chairmen and members. 

7. A study should be made as to whether measures should be taken 
to exempt the commissions from the Budget and Accounting Act so 
that requests for funds would be submitted directly to Congress with- 
out prior approval of the Budget Bureau or other executive agency 
or official. This study should include whether commission legislative 
proposals should be exempt from prior Budget Bureau approval. 

8. A study should be made of what measures should be adopted to 
secure better liaison and coordination of efforts between commissions 
and executive agencies, especialy in the area where each has a com- 
mon statutory jurisdiction or interest. 

9. A study should be made on a commission-by-commission basis 
of their internal administrative setup; the functioning of each of 
its divisions or branches; the responsibilities delegated by the com- 
mission to others; the functioning of its investigative staff, if any; 
the means employed in the making of commission policy and the pro- 
cedure followed in publishing policy statements and changes thereof, 
the manner in which examiners are appointed and are assigned to a 
case and the technical qualifications of the examiners to perform the 
assigned work. 

10. A study should be made as to measures needed to improve the 
quality of examiners, their opinions and recommended decisions and 
the quality of commision opinions and decisions. 

11. A study should be made on a commission-by-commission basis of 
what measures, if any, are needed to separate the legislative, executive, 
and judicial functions. 

12. A study should be made to ascertain whether the commissions 
adhere to their own rules and regulations and whether there is dis- 
criminatory enforcement of the statute or regulations. 

13. A study should be made on a commission-by-commission basis to 
ascertain whether excessive paperwork, expense, and delay in their 
proceedings can be eliminated. 

14. Inquiry should be made to determine whether any commission 
takes reprisals against persons or companies who challenge its actions. 

15. Inquiry should be made of methods of assigning examiners and 
of changing assignments, to ascertain whether assignments are some- 
times made with view to insuring a predetermined result. 

16. Inquiry should be made of the procedures for handling cases 
between the filing of the examiner’s report and the submission of a 
draft of a final opinion to the commission to ascertain whether they are 
needlessly cumbersome and time consuming. 

17. Study should be made of the extent to which decisions are based 
on staff memorandums, analyses, summaries, or recommendations 
which are not available for examination by interested parties. 








INDEPENDENT REGULATORY COMMISSIONS 


FreperRAL CoMMUNICATIONS COMMISSION 


LEGISLATIVE 


[H. Rept. 1602, 85th Cong., 2d sess., 1958] 

Code of ethics 

Unlike some other Federal regulatory commissions, the Federal 
Communications Commission has never formulated, or attempted to 
formulate, a code prescribing standards of conduct for members and 
employees of the Commission. The subcommittee believes that the 

reparation of such a code by the Commission would be in the public 
interest and therefore recommends amending the act to provide that 
the Commission shall adopt such a code which shall be published in the 
Federal Register and which shall be revised periodically in the light 
of changing developments. 


Honorarium 

The subcommittee recommends that the provision in section 4 of 
the act which permits members of the Commission to accept a “reason- 
able honorarium or compensation” for the “presentation or delivery 
of publications or papers” be eliminated but that present law be clari- 
fied, not only as to the Federal Communications Commission but also 
as to other Federal regulatory commissions, with respect to restrictions 
imposed upon the right of members of such commissions to engage in 
other business and professional activities. 


Ex parte contacts 


The subcommittee recommends that section 409(c) (2) of the act be 
amended so as to (a) prohibit anyone (except certain limited classes 
of Commission personnel) from making ex parte contacts with mem- 
bers of the Commission or members of the Commission staff with 
respect to cases of adjudication which have been designated for hear- 
ing and (6) require disclosure in the public record, and notice to 
parties, of any ex parte communication which is not authorized by law. 


Removal of Commissioners 


The subcommittee recommends amending the act to provide that the 
President may remove any member of the Commission for neglect of 
duty or malfeasance in office, but for no other cause. The act now 
contains no provision with respect to removal. 


[H. Rept. 2711, 85th Cong., 2d sess., 1959] 


1. Section 310 of the Communications Act of 1934, as amended, 
should be further amended to declare the policy of Congress to prevent 
trafficking in licenses. It should provide that no person shall enter 
into any negotiations for the purchase or sale of a license or permit 
without first apprising the Commission of the proposed transaction 
and receiving its approval for carrying on such negotiations. When- 
ever an application for approval of a transfer is filed, the Commission 
shall cause public notice to be given of the filing and application, 
including the amount of the consideration to be given therefor. 

The clause which forbids the Commission to consider whether the 
public interest would be served by the transfer of the license or permit 
to some other person should be repealed. 
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In all cases of proposed transfer of licenses or permits or of a con- 
trolling interest in a licensee the Commission should be required to 
hold a public hearing prior to approving a proposed transfer unless it 
makes and enters in its minutes, which shall be available for examina- 
tion by the public, a finding that, because of special circumstances, the 
public interest will be served better by approving the transfer without 
a hearing. 

2. Section 310 of the Communications Act of 1934, as amended, 
should be further amended so as to prohibit direct or indirect payoffs 
of competing applicants, except in the proved amount of out-of-pocket 
expenses, and to prohibit swapoffs between applicants for other 
licenses whether or not the proceeding is pending in the Commission 
or in a court of appeals from the Commission. Upon approval by the 
Commission of any such proposed payoff, it should issue public notice 
of such approval, said notice to inform the public that for a period 
of not less than 30 days thereafter other applications for a license for 
the same facility may be filed with the Commission. 

3. Section 5(c) of the act, as amended, should be further amended 
so as to bring its provisions resepcting separation of staff from the 
Commission in line with the similar statutory provisions applicable to 
the other five Commissions. It is anomalous that the General Counsel 
of this Commission cannot freely consult with the Commission once 
a matter has reached the so-called adjudicatory posture. 

To the extent that a separate staff performing the functions of the 
“review staff” established under section 5(c) of the Communications 
Act of 1934, as amended, is continued in existence, provision should 
be made that such staff prepare opinions or decisions for the Commis- 
sion, or the majority of the Commission, only in accordance with 
specific directions of the Commissioner designated by the Commission, 
or by the majority of the Commission, to prepare the opinion or 
decision. 

4. Section 307 of the act, as amended, should be further amended by 
adding a requirement for public hearing before the issuance of any 
television license. All interested parties shall be afforded opportunity 
to be heard. 

5. Section 409(c)(2) of the Communications Act of 1934, as 
amended, should be further amended to provide that in any case or 
matter where the Commission is determining on a record as between 
contending parties, public or private, any right, privilege, license, 
obligation, liability, sanction, or status of a person or persons, no 
person, or party or representative thereof, who has partcipated in the 
presentation or preparation with respect to such case or matter should 
make presentation to the Commission or any of its employees except 
upon notice to the other parties or contestants, and such presentation 
should, if written, be forthwith included in the record, and, if non- 
written, a memorandum stating the substance thereof should be forth- 
with prepared by the recipient and included in the record. Provisions 
should be made that the amendment will not prevent consultation in 
such cases or matters among the Commissioners, their assistants, 
counsel, and the review staff. 

6. Section 4(b) of the act, as amended, should be further amended 
by deleting therefrom the honorarium provision. 
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[H. Rept. 1258, 86th Cong., 2d sess., 1960] 


To bring to an end existing abuses in the use of the airwaves, and 
to provide greater assurance that they will be used in the public 
interest, the subcommittee makes the following recommendations for 
legislation : 

1. It is contrary to the public interest for a radio or television sta- 
tion to be used for broadcasting any program which purports to 
present a bona fide contest of know ledge or skill, if, in fact, such con- 
test or any part thereof is in any way “rigged” or “fixed” and if the 
program is produced or broadcast with intent to deceive viewers or 
listeners into believing that the contest is bona fide. 

It is, therefore, recommended that the Communications Act of 1934 
be amended so as to make it a criminal offense for any person, with 
intent to deceive viewers or listeners, (1) to broadcast or participate 
in the broadcasting, or to produce or to participate in the production 
for broadcasting, of any such program, or (2) to conspire with others 
to do any act so prohibited. 

2. A new subsection should be added to section 312 to empower the 
FCC to suspend station licenses for brief periods upon a finding that 
a station, having previously been warned by the Commission that its 
programs are not serving the public interest, has continued the 
ee 

3. A new section should be added to the act requiring that radio 
and television networks be licensed by and be subject to the regula- 
tions of the Federal Communications Commission for a term of not 
to exceed 3 years, with provisions for renewals thereof. The license 
and renewal should be conditioned upon a determination by the FCC 
after a hearing of record that the issuance or renewal is in the public 
interest. The section should also provide guidelines as to what con- 
stitutes the public interest as used in this section. Included in such 
guidelines should be a requirement prohibiting the network (a) from 
furnishing deceptive material to any radio or television station; (0) 
surrendering control of material to be broadcast to an advertiser, ad- 
vertising agency, producer, or any person other than a licensee; (c) us- 
ing any broadcasting facility, directly or indirectly, in promoting the 
sale or distribution of the product or service of any company or person 
in which it has any direct or indirect financial or beneficial interest ; and 
(d) entering into any contract which would limit the ability of any 
station licensee to fulfill its responsibility to operate in the public 

interest. 

4. Section 317 should be amended to require announcement of pay- 
ments made not only to licensees but also to any other individuals or 
companies for adv ertising “plugs” on behalf of third parties on spon- 
sored programs. Provision should be made to prohibit payment to 
any person or company for the purpose of having included in a broad- 
cast program any material, whether vocal or visual, without having 
announcement made on the program that the showing or hearing of 
such material has been paid for. Criminal penalties should be im- 
posed upon any person or company who violates this section as 
amended. 

5. Section 310 should be amended so as to prohibit direct or indirect 

payoffs of competing applicants, except in the proved amount of out- 
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of-pocket expenses, and to prohibit swapoffs between applicants for 
other licenses whether or not the proceeding is pending in the Commis- 
sion or in a court of appeals from the Commission. Upon approval 
by the Commission of any such proposed payoff, it should issue public 
notice of such approval, said notice to inform the public that for a 
period of not less than 30 days thereafter other applications for a 
license for the same facility may be filed with the Commission.? 

6. Section 307 should be further amended by adding a requirement 
for public hearing in the community in which the station is located, 
or is to be located, before the issuance of any radio broadcasting (in- 
cluding television) license. Interested parties should be afforded op- 
portunity to be heard.® 

7. Section 310 should be amended to declare the policy of Congress 
to prevent trafficking in licenses. It should prohibit a newly authorized 
licensee or transferee from engaging in a voluntary sale of his station 
for a period of 3 years after the grant is made, unless it be shown af- 
firmatively that the proposed transfer is in the public interest, the 
Commission being required to hold hearings on this issue in the com- 
munity in which the station is located. Such showing could be 
made, for example, on the basis that the licensee no longer has the 
necessary operating capital to continue operations or that principal 
parties involved in the operation have died or have become incapaci- 
tated to continue operations. Whenever an application for approval 
or transfer is filed, the Commission should cause public notice to be 
given of the filing and application, including the amount of considera- 
tion to be given therefor. 

The clause, which forbids the Commission to consider whether the 
public interest would be served by the transfer of the license or permit 
to some person other than the proposed transferee, should be repealed. 

In all cases of proposed transfer of licenses or permits or of a con- 
trolling interest in a licensee the Commission should be required to 
hold a public hearing in the community in which the station is located 
prior to approving a proposed transfer unless it makes and enters in its 
minutes, which shall be available for examination by the public, a 
statement of the reasons establishing that the public interest will be 
served by approving the transfer without a hearing.‘ 


ADMINISTRATIVE 


[H. Rept. 1602, 85th Cong., 2d sess., 1958] 

Per diem 

The record in the hearings shows that several members of the Fed- 
eral Communications Commission have engaged in the practice of 
accepting per diem in spite of the fact that industry organizations or 
members of the industry actually paid hotel expenses and other ex- 
penses of some of these Commissioners. Such practices undermine 
public confidence and must be avoided. 


2“Tndependent Regulatory Corea ¥. Rept. 2711, 85th Cong., 2d sess., pp. 11 
al Su 


37-41 (1959), and see also hearings, Spec beommittee on Legislative Oversight, 85th 
Cong., pt. 8, pp. 2908 et seq., 2953 et seq. (May 15, 20, and 21, 1958). 

ann Regulatory Commissions,” H. Rept. 2711, 85th Cong., 2d sess., p. 12 
pet sindependent Regulatory Commissions,” H. Rept. 2711, 85th Cong., 2d sess., p. 11 
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The question of the propriety and legality of such conduct is of con- 
cern not only to members of the Federal Communications Commission 
but to members and the staffs of other independent regulatory com- 
missions and executive agencies. The rulings and testimony of the 
Comptroller General in this respect given to this subcommittee are 
ambiguous and in conflict. 

Furnishing of equipment 

Over the years there has grown up in the industry the practice of 
making available to members of the Federal Communications Commis- 
sion radios, color and black and white television sets, and other equip- 
ment which have been installed and serviced in the homes of indivi- 
dual Commissioners at the expense of industrial concerns which are 
subject to regulation by the Commission. While members of the Com- 
mission, particularly during development stages of new uses of radio 
and television may well need to have easy access to such equipment, the 
subcommittee believes that the present practices with respect to fur- 
nishing such facilities are undesirable. Furthermore, the subcommit- 
tee has serious doubt whether some of the equipment which has been 
so made available would meet the test of being needed by the members 
of the Commission, in the public interest, in order to enable them to 
follow new technical developments. Finally, the subcommittee feels 
that the furnishing of some of these facilities to the Commissioners 
was not in the public interest but in the interest of promoting the busi- 
ness of the industrial concerns which furnished the equipment. 

The subcommittee believes that the Commission itself should exam- 
ine into this subject, applying the most stringent standards of pro- 

riety, and take such action as will remedy a situation which has 


rought on much public criticism, and provide an orderly and well- 
publicized method of obtaining such equipment. 


[H. Rept. 2711, 85th Cong., 2d sess., 1959] 


1. The Federal Communcations Commission should promulgate a 
rule requiring that there be filed with it annually by the persons or 
companies owning or controlling any patent covering or claimed to 
cover the manufacture and sale of transmitting and receiving equip- 
ment or components thereof, a list of such outstanding patents, which 
list should be available for examination by the public. 

2. The quality and content of the annual reports of the Commis- 
sion should be improved. The 1952 amendments to the act specified 
the type of material the annual report should contain. The Commis- 
sion has done little more than supply the minimum amount of report 
material required by the 1952 amendments. 

3. The Commission should take effective action to investigate and 
consider all outstanding matters within its jurisdiction which bear 
upon the fitness of an operator to be a broadcast licensee. The Com- 
mission has paid little or no attention to its statutory responsibility 
in this area. : 

4. The Commission should review the manner in whch its technical 
standards are established and promulgate rules and regulations to 
insure that such standards effectively serve the public interest and are 
not tied in with a patent or other monopoly enjoyed by one or more 
manufacturers or licensees. 
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5. The Commission should reexamine its standards or criteria em- 
ployed in television and other hearings. Steps should be taken to 
insure that these standards or criteria are consistently applied in 
cases with the same or similar sets of facts. Measures should be taken 
by the Commission to insure that hearing examiners are adequately 
apprised of Commission policies so that there will be more consist- 
ency in the application of the criteria. 

6. Where there is more than one applicant seeking approval of a 
transfer of a license or permit or acquisition of the ownership or con- 
trol of a licensee, the Commission should give a preference, other 
things being equal, to the applicant which is owned and controlled 
by local residents. 

7. The Commission should reexamine the qualifications of its hear- 
ing examiners and take steps to insure that consideration is given to 
the technical qualifications of an examiner before his assignment to 
a particular case. 

8. The Commission should take steps to eliminate the excessive 
length of records and opinions and unreasonable delay in the proceed- 
ings within its jurisdiction. In the event the Commission finds it 
has insufficient authority to take care of this situation it should make 
a report to Congress, with recommendations. 

9. Testimony before the subcommittee shows that some members of 
the bar practicing before the Commission have engaged in activities 
that should be prohibited. Violations of the code of ethics of the 
Communications Bar Association itself are shown in our record. The 
Commission should make a thorough investigation of this situation 
and take appropriate disciplinary action. 

10. Our record discloses a number of TV cases requiring further 
investigation as to ex parte representations to Commissioners. The 
Commission should investigate these cases and report to the Com- 
mittee on Interstate and Foreign Commerce. 

11. FCC filing system: The FCC has not had a central filing system 
since 1945, or a central licensing system file since the 1950-52 re- 
organization. Files are kept not only by divisions, but by subdi- 
visions. A review of the various filing systems in the several offices 
demonstrates complete disorder insofar as record-keeping is con- 
cerned. Establishment of a systematic, central filing system in this 
agency is a must. 

12. The Commisssion should make a special report to Congress in- 
dicating those areas where it is imperative in the public interest 
that its activities be expanded. 


[H. Rept. 1258, 86th Cong., 2d sess., 1960] 


The subcommittee recommends that the FCC take administrative ac- 
tion along the following lines: 

1. To monitor programs broadcast by licensees to the extent neces- 
sary to determine whether the program balance is in the public 
interest. 

2. To require station licensees to make audio tape copies of all so- 
called personal interview type programs, retain same for a period 
of not less than 30 days from the date of broadcast and, upon request, 
make same available to the Commission. 





INDEPENDENT REGULATORY COMMISSIONS 67 
FUTURE STUDY 
[H. Rept. 1602, 85th Cong., 2d sess., 1958] 


1. The subcommittee held several days of hearings which were 
concerned with the operations of the independent regulatory commis- 
sions in general, On the basis of these hearings and the many years 
of experience which this committee has had with independent regula- 
tory agencies, the subcommittee feels that there is an urgent need for 
further exploration of the following matters toward the end that the 
true independence of these agencies from the executive branch be 
established : 

(1) Method of selecting or designating chairmen of inde- 
pendent regulatory commissions ; 

(2) The powers of the chairmen of independent regulatory 
commissions ; 

(3) The powers of the Bureau of the Budget with respect to 
ee regulatory commissions; and 

4) The terms of office and salaries of the members of inde- 

cota regulatory commissions. 

The subcommittee is aware of the fact that some of these matters 
have been dealt with in recent years in reorganization plans with 
the result that (a) the chairmen of most of the independent regulatory 
commissions today are designated by the President, and (0) the 
responsibilities of the chairmen of such commissions have been in- 
creased materially. 

The subcommittee wishes to point out, however, that in the case of 
the Interstate Commerce Commission, the proposed reorganization 
plan was defeated and the law, therefore, has remained the same over 
the years, leaving the selection of the Chairman of that Commission 
to the members themselves with the result that the Commission has 
followed a practice of rotating the chairmanship annually. This 
practice has met with little criticism.® 

The subcommittee calls attention to the fact that most of the organic 
acts establishing independent regulatory commissions require that 
not more than a bare majority of the commissioners shall be members 
of the same political party. The question may well be raised whether 
present provisions authorizing the President to designate the chair- 
men of most of these commissions are in conflict with the objective of 
bipartisanship. 

The subcommittee proposes further studies of these questions and 
Ww ill deal with them in later reports. 

The subcommittee is aware of the distinction which has been 
dam traditionally between adjudicatory proceedings and rulemaking 
procedings and it desires to study further through open hearings on 
this subject the question of whether the ban on ex parte contacts appli- 





* The Interstate Commerce Act itself is silent on the method to be followed in the selec- 
tion of a Chairman. However, references contained in the act of the Chairman of the 
Commission indicate that under the act it is assumed that a Chairman will be chosen. In 
1946, the Commission formally adopted a plan according to which Commissioners serve as 
Chairman on the basis of seniority. No Commissioner is eligible to serve as Chairman until 
he has served 3 full years as a member of the Commission. The term of office of the 
Chairman is a calendar year. Prior to 1910, the Chairman elected by the Commission 
served throughout their respective terms of office as Commissioners. From 1910 to 1939, 
the chairmanship was rotated on the basis of seniority. In 1939, the term was extended 
to 3 years, but in 1942 the Commission returned to annual rotation. 
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cable to adjudicatory proceedings should be extended to rulemaking 
proceedings as well. 


DELAYS AND PRESSURES 
[H. Rept. 1602, 85th Cong., 2d sess., 1958] 


The hearings held by the subcommittee on channel 10 in Miami, Fla., 
have revealed the pressures brought on some members of the Commis- 
sion. Pressures of this kind cannot be tolerated. It is the purpose of 
the subcommittee, through the views and recommendations contained 
in this interim report, to relieve the Federal Communications Com- 
mission from pressures of an improper character. 

The subcommittee is concerned about the long delays which have 
many times occurred in rendering final decisions in adjudicatory pro- 
ceedings and in important rulemaking proceedings. Such delays 
have contributed to an increase in pressure of the kind referred to 
above. It will be the purpose of this subcommittee to submit addi- 
tional legislative recommendations aiming at eliminating some of 
these serious delays. The subcommittee has in mind for further study 
and consideration, particularly, provisions of the Communications 
Act of 1934, as amended, which enable competitors to delay the grant 
of licenses and other provisions of the act which prevent the Commis- 
sion from utilizing effectively the services of members of the Commis- 
sion staff. The subcommittee also intends to study and evaluate pro- 
visions of the Administrative Procedure Act as that act relates to the 
Federal Communications Commission and other regulatory agencies. 


{H. Rept. 2711, 85th Cong., 2d Sess., 1959] 


1. A study of the use of the entire spectrum and a determination 
as to its allocation and use is urgently needed. This technical job 
requires the authority of a special congressional task force, since it in- 
volves uses of the spectrum by the Federal departments of Government 
and private persons and corporations. The public interest requires 
this study and determination be made objectively by the legislative 
branch rather than the executive because of the natural predisposition 
of the executive to favor its own interest in the matter. 

2. A study of the UHF-VHF problem should be included in con- 
nection with No. 1 above. 

3. A study should be made of what steps should be taken to prevent 
“nuisance filings” of applications for construction permits for radio 
and television facilities and to eliminate “dropouts” after deals are 
made between competing applicants. 

4. Inquiry should be made into the problem of option time agree- 
ments (whereby broadcast stations give a right of first refusal to net- 
works for certain specified hours of daily broadcasting), and their 
relationship to the duty and responsibility of the individual licensee to 
control the programing of his station. 

5. A more intensive study should be made of the problem of clear 
channel. A solution must be found for this Sa-ceerold problem. 

6. A study should be made of the question as to whether or not net- 
works should be licensed, since they provide a very considerable 
amount of the programs which stations themselves broadcast, and 
over which they have no content control. 
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7. A study should be made of the problems of multiple ownership. 
8. A study should be made of the centralization of economic power 
resulting from technical developments in the broadcast field. 


Crvi. AERONAUTICS Boarp 
I.EGISLATIVE 
[H. Rept. 2711, 85th Cong., 2d Sess., 1959] 


1. Section 801 of the Federal Aviation Act of 1958 should be 
amended to provide that the choice of carriers in international route 
matters shall be made by the Civil Aeronautics Board, provided that 
within 90 days after submission to the President of the decision of the 
Civil Aeronautics Board the President may for overriding reasons of 
foreign policy or national security veto such decision. Thereafter the 
Board shall reopen the proceeding to choose another carrier. In no 
case shall the President direct the choice of a particular carrier. 

2. The Board should be given authority to regulate property and 
passenger rates in foreign air transportation. 


ADMINISTRATIVE 


1. The Board should use its present authority to audit the records, 
and use its subpena powers, if necessary, to obtain all information 
possible on the management and operations of our air carriers engaged 
in foreign carrier operations. 

2. The Executive Director and the Chairman’s personal assistant 


should be two different persons. The Executive Director carries out 
the Board’s orders. The personal assistant to the Chairman advises 
him alone. These functions should be separated as there may be seri- 
ous conflicts. 

3. The Board should attempt to make every part of the negotiations 
and other activities in connection with international cases a matter of 
public record to the extent permitted by limitations required by con- 
siderations of foreign policy and national defense. Requests by 
foreign countries for limitations on the frequency of our foreign 
flights and other efforts to restrict operations of our air carriers. are 
matters that the public should know about. 


FUTURE STUDY 


In addition to the legislative recommendations made hereinbefore 
pertaining to international airline routes and the delegation of au- 
thority to Civil Aeronautics Board with respect thereto, it is desirable 
that a congressional task force make a study and report concerning the 
following matters: 

(a) International rates. 

(6) International routes. 

(c) Negotiations involving international routes. 

(zd) Comparative safety of international and foreign air car- 
riers. 

(e) The keeping of statistics by international organizations 
and their adequacy for ratemaking, safety, and other regulatory 
purposes. 

(7) The reasons for the declining percentage of participation by 
U.S. carriers in international air traffic. 
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FreperAL Power CoMMISSION 
LEGISLATIVE 
[H. Rept. 2711, 85th Cong., 2d sess., 1959] 


1. Section 10(d) of the Federal Power Act, as amended, presently 
requires “that after the first 20 years of operation, out of surplus 
earned thereafter, if any, accumulated in excess of a specified reason- 
able rate of return” upon the actual, legitimate (net) investment a 
licensee “* * * shall establish and maintain amortization reserves.” 
This provision of the statute is not always adaptable when licenses are 
issued for previously constructed projects that were existing but un- 
licensed. The license itself will terminate, in many instances, in 1970, 
whereas the 20 years after which the amortization reserve is to be 
established for currently issued licenses will not come into being until 
after the license has expired. 

Therefore, it is recommended that section 10(d) be amended so that 
the Federal Power Commission in issuing a license for previously con- 
structed projects may be authorized to order the amortization period 
to begin at the time of issuance rather than 20 years later. 

2. Section 23(b) of the Federal Power Act, as amended, presently 
provides that it shall be unlawful to construct, operate, and maintain 
any hydroelectric project, etc., in jurisdictional waters unless a license 
has been granted pursuant tothe act. (There are certain statutory ex- 
ceptions.) The Federal Power Commission does not have the staff to 
investigate and compel the licensing of several hundred projects which 
the Commission feels are subject to its jurisdiction. Under present 
conditions, the Commission may not be able to investigate these proj- 
ects for years to come. Because of the current FPC policy of back- 
dating licenses for previously constructed projects heretofore not 
under license, project owners are reluctant to apply for Federal au- 
thorization. 

It is recommended that section 23(b) of the act be amended to give 
such project owners 1 year in which to voluntarily apply for a license 
in the expectation that they may possibly receive the full 50-year 
statutory term. This section should be further amended to specifically 
state that failure to apply within that year will be an unlawful act 
and also to direct the Contentantian to restrict the issuance of a license 
for nonapplying project owners to a term ending in 1970, or 50 years 
after the initial construction of the project, whichever is sooner. 

3. Section 7(c) of the Natural Gas Act, as amended, should be fur- 
ther amended to enlarge the Commission’s authority to issue temporary 
certificates in cases of emergency after notice and no objections. The 

resent statutory authority of this section, as clearly shown by the 
egislative history, is narrow in scope and was intended to apply only 
to emergencies which could be corrected by comparatively minor 
extensions or enlargements. The present section does not give the 
Commission the power to authorize entirely new expansion programs 
which are unopposed, in the public interest and necessary to meet 
emergencies in areas where there is an urgent need for natural gas. 
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ADMINISTRATIVE 


1. The Federal Power Commission should amend its regulations 
with reference to the issuance of temporary certificates granted under 
authority of section 7(c) of the Natural Gas Act as amended. The 
record made before the subcommittee showed that the intent of Con- 

ress in 1941 was clear and specific in that the Commission should 

e empowered to deal with emergencies by issuing temporary certifi- 
cates for “comparatively minor extensions or enlargements to main- 
tain adequate service or to serve a particular customer.” The 
Commission should, therefore, amend its regulations so as to define 
“emergency,” “minor,” et cetera, in accordance with the intent of the 
Congress as shown by the legislative history. This should be done par- 
ticularly since the Commission admitted before the subcommittee that 
it had issued temporary certificates which exceeded the bounds in- 
tended by Congress in 1941 if the statutory language is to be con- 
sidered in the light of the legislative history. The amended regula- 
tions should also require that the Commission give notice of the 
application for a temporary certificate (since the statutory authority 
pertaining to temporary certificates is permissive) as well as the oppor- 
tunity for parties to intervene. This notice and intervention would 
not be in Saseaiinn of the Commission’s present statutory power. 
It would, however, provide opportunity for appeal to the courts after 
the issuance of the temporary certificate. An aggrieved party could 
thereby challenge the Commission’s action as being beyond the scope of 
its statutory authority. The legislative history is clear that the dis- 
cretionary power given the Commission was to handle minor emer- 
gency situations. It was never intended that such discretionary power 
should be used to prevent the right to judicial review by an aggrieved 
party. 

FUTURE STUDY 


1. An examination should be made of the Federal Power Commis- 
sion’s policy and practice in granting temporary certificates to inde- 
pendent producers under section 7(c) of the Natural Gas Act, as 
amended. 

2. A comprehensive study should be made of the effect of the FPC’s 
policy on amortization of hydroelectric power licenses and its rela- 
tion to the public interest. 


FreperRAL TrapE CoMMISSION 
LEGISLATIVE 
{H. Rept. 2711, 85th Cong., 2d sess., 1959] 


1. The Wool Products Labeling Act and similar labeling acts ad- 
ministered by the Commission should be amended to impose civil 
penalties to apply to the doing of any act which, under any such law, 
is made unlawful by reason of being an unfair method of competition 
or an unfair or deceptive act or practice, and to make it mandatory 
upon the Commission to institute proceedings to recover such penalties 
against any person who has committed any violation, or to incorporate 
in its minutes a statement of the reasons for not instituting such 
proceedings. 
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[H. Rept. 1258, 86th Cong., 2d sess., 1960] 


In order that deceptive business practices, including false and mis- 
leading advertising over the Nation’s airwaves, might be dealt with 
more effectively, the subcommittee makes the ollowing recom- 
mendations: 

1. The Federal Trade Commission Act should be amended to em- 
power the Commission to seek a temporary restraining order, pendin 
completion of its investigation and disposition of a complaint, in all 
types of unfair or deceptive business practices under section 5 of the 
act. At present, the Commission has such authority only in the case 
of the false advertisement of food, drugs, devices, and cosmetics. 

2. Section 14 of the act should be amended to make broadcast 
licensees, networks, and advertising agencies subject to the criminal 
penalties of that section. Presently, with minor exceptions, only 
advertisers (manufacturers, packers, distributors, and sellers of com- 
modities advertised) are subject to such penalties. 


ADMINISTRATIVE 


[H. Rept. 2711, 85th Cong., 2d sess., 1959] 


The Federal Trade Commission should require regular reports from 
the staff showing all violations of law which they have discovered, and 
the corrective action taken with respect to them. The Commission 
should take formal action, recorded in its minutes, approving or dis- 
approving the report of the staff, and giving instructions for further 
action, where needed. 

FUTURE STUDY 


ery should be made of the organization and procedures of the 


Federal Trade Commission for policing compliance with cease-and- 
desist orders entered under Wool Products Labeling Act and similar 
statutes. Incomplete and somewhat contradictory information given 
to the subcommittee staff indicates that after a cease-and-desist order 
is entered, the Wool, Fur, and Flammable Fabrics Division no longer 
exercises jurisdiction over the case, and that its inspectors make no 
further inspection of the company found to have violated the act 
unless requested to do so by another division of the Commission or 
by the Commission itself. It would be significant to ascertain what 
inspections have actually been made in recent years of persons against 
whom cease-and-desist orders have entered, and what steps have been 
taken against those found to have continued to violate the law. 


INTERSTATE CoMMERCE COMMISSION 
LEGISLATIVE 
[H. Rept. 2711, 85th Cong., 2d sess., 1959] 


Section 20(a) of the Interstate Commerce Act, as amended, should 
be further amended to provide explicitly that when the Interstate 
Commerce Commission approves an issue of securities by a carrier, its 
order shall specify the purposes for which the proceeds of the secu- 
rities may be spent by the carrier. 
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ADMINISTRATIVE 


The Commission should take steps to assure strict adherence to the 
rules and policies now prescribed by statute, implemented by staff 
organization and procedures adequate to insure intelligent and con- 
sistent application of those policies in individual cases. 


FUTURE STUDY 


1. There should be an investigation of the Frisco-Central of Georgia 
Railway Control case when it is finally disposed of, to ascertain 
whether the decision of Division 4 in this case, and on prior application 
for authority to issue such bonds, was the result of improper pressure. 

2. There should be a field investigation of other specific cases in 
which there is reason to suspect that pressure has been exerted. 

3. There should be a review of standards of decision applied in 
other types of cases similar to that made in suspension of rate cases, 
e.g. : 

(a) Shipper complaints or protests against unlawful rates or 
practices ; 

(6) Issuance, revocation, and suspension of operating rights; 

(c) Consolidation, mergers, purchase or sale of carrier’s 
securities ; 

(dz) Fourth section applications; 

(e) Intrastate rate increases; 

(f) Abandonment of passenger service; 

(g) Carrier accounting; 

(hk) Enforcement proceedings. 

4, Review should be made of cases involving provisions which the 
Commission has recommended be amended or repealed, to ascertain 
whether and to what extent the Commission has by its decision 
effectuated changes which Congress has refused to make. 

5. A study should be made to determine the extent to which growth 
of private carriage has been encouraged by ICC decisions, e.g., those 
requiring carriers to maintain rates which exceed fully distributed 
costs, and the splintering of authority of motor carriers to such a de- 
gree as to deny to shippers the flexibility of service they desire. 

6. A study should be made to determine whether existing statutes 
and procedures of the Commission provide adequate protection for 
investors in public offerings of motor-carrier securities, especially pub- 
lic offerings which are secondary issues by stockholders of the carriers. 


SECURITIES AND ExcHANGE COMMISSION 
LEGISLATIVE 
[H. Rept. 2711, 85th Cong., 2d sess., 1959] 


1. Section 4 of the Securities Act of 1933, as amended, should be 
further amended by adding thereto a new section providing that 
transactions by an issuer purportedly not involving any public offerin 
shall not be exempt unless or until exempt opinions or notices of lac 
of objection thereto are rendered by the Commission. 


69017 Res., Vol. 7—H. Rept. 2238, 86-2, O-62—6 
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2. The Commission should be required to take appropriate action 
respecting any registered company which fails or refuses to file re- 
uired reports or files with it false and misleading or materially 
eficient a. Authority should be given to the Commission to 
impose civil sanctions: Provided, however, that such authority or its 
exercise should not diminish or affect existing provisions of law re- 
specting civil sanctions or criminal penalties. 

3. The Investment Advisers Act of 1940, as amended, should be 
further amended so as to prohibit an investment adviser from furnish- 
ing advice with respect to any security in which he or any employee 
or agent, or officers, directors, or agents, or any principal in or affiliate 
of such adviser, if it be other than an individual, has an interest, 
direct or indirect : Provided, however, that civil sanctions and criminal 
penalties shall not be imposed if prior to, or at the time of rendering 
such investment advice, the investment adviser fully discloses the 
nature and extent of his or its interest in the security involved. 

The Commission should be required to publicize the names of the 
violators, the nature and extent of the violation, the securities, com- 
panies, and individuals involved, the sanctions imposed and the relief 
provided by Commission action. 
























ADMINISTRATIVE 





The Commission should establish procedures whereby complaints 
concerning transactions by an issuer allegedly involving a private 
offering may be promptly investigated, to the end that there may 
be an expeditious determination as to whether the transactions com- 
plained of are within the exempt provisions of the act. 








FUTURE STUDY 












1. A study should be made of the policies and operations of the Na- 
tional Association of Securities Dealers, Inc., an organization regis- 
tered under section 15A of the Securities and Exchange Act of 1934, 
as amended. 

2. A study should be made of the adequacy of the supervision exer- 
cised by the Commission over registered national exchanges under sec- 
tion 6 of the Securities Exchange Act of 1934, as amended, and 
whether this section should be further implemented. 

3. A study should be made of transactions involving foreign banks 
and other nonresidents in order to ascertain whether it may a neces- 
sary to establish adequate rules requiring members of the national 
securities exchanges and brokers and dealers to report to the Commis- 
sion all orders for substantial amounts of securities received from 
nonresident persons. 

4. A study should be made of the adequacy of the protection pres- 
ently afforded by the various Securities Acts to investors in foreign 
securities. 
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Action By CONGRESS ON SUBCOMMITTEE LEGISLATIVE 
RECOMMENDATIONS 


I. COMMUNICATIONS ACT AMENDMENTS, 1960 (PUBLIC LAW 86-752) 


This legislation was approved by the President on September 13, 
1960. With the exception of the section dealing with pre-grant pro- 
cedure (discussed below) it is based on a number of the foregoing 
legislative recommendations of the subcommittee pertaining to the 
Federal Communications Commission.° 

Thus, section 2 repeals the provision of the Communications Act 
which permits Commissioners to accept reasonable honorariums or 
compensation for the presentation or delivery of papers.’ 

Section 3 is designed to make clear that the FCC has the power to 
issue broadcast station licenses for a term of less than 3 years and 
should exercise this power in appropriate circumstances.*® 

Section 5 requires applicants for most types of broadcast licenses 
and permits to give Lecid nation of the filing of their applications and 
also authorizes the Commission to require local hearings on applica- 
tions upon a determination that the public interest, convenience, or 
necessity would be served thereby.® In addition, section 5 prohibits 
payoffs between applicants for broadcast station licenses and permits, 
unless certain statutory criteria are met.’° 

Section 8, which deals principally with the problem of payola, ex- 
pressly places on licensees the duty to make announcements regarding 
payments to persons other than station licensees for the broadcast of 
matter. The section requires the disclosure to licensees of such pay- 
ments. With respect to service or property furnished to a licensee for 
use or in connection with a broadcast without charge or at a nominal 
charge, an announcement is not required wnless the service or property 
is furnished “in consideration for an identification in a broadcast * * * 
beyond an identification which is reasonably related to the use of such 
service or property on the broadcast.” 

Section 9 prohibits deceptive practices with respect to quiz shows 
and other contests of intellectual knowledge or intellectual skill.** 

The provisions briefly described above were originally submitted to 
the Congress for its consideration in H.R. 11341, introduced by Chair- 
man Harris on March 23, 1960. In addition, H.R. 11341, contained a 
provision empowering the FCC to suspend station licenses ** for a 
period of not more than 10 consecutive days for the same acts that 
station licenses could be revoked for and a provision empowering the 
FCC to impose forfeitures (not to exceed $1,000 a day) on licensees 
for certain violations. 

S. 1898, as it first passed the Senate on August 19, 1959, was limited 
to a revision of section 309 of the Communications Act, by providing 
a new so-called pregrant procedure with respect to applications for 
station licenses and construction permits. 


*For a comprehensive treatment of the substantative provisions and legislative history, 
see H. Rept. 18000 (1960) and S. Rept. 1857 (1960), accompanying S. 1898. 

*H. Rept. 1602, p. 13, and see also recommendation in H. Rept. 2711, p. 12. 

®H. Rept. 1258, pp. 38-39. 

®°H. Rept. 1258, p. 39, and see also H. Rept. 2711, p. 11, par. 6. 

10H. Rept. 1258, p. 39, and cf. H. Rept. 2711, p. 11 

11H. Rept. 1258, p. 39, par. 4. 

2H. Rept. 1258, p. 38, par. 1. 

3H. Rept. 1258, p. 38, par. 2. 
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The House amended S. 1898 by incorporating therein the substan- 
tial amendments to the Communications Act of 1934 contained in 
H.R. 11341. The House passed S. 1898, with these amendments, on 
June 28, 1960. The Senate then amended S. 1898 further by deleting 
the suspension provisions and by modifying in certain respects the 
forfeiture provisions referred to above.** These amendments were 
agreed to by the House, and the bill subsequently was approved by the 
President. 


Il. PENDING LEGISLATION 
H.R. 12731 

H.R. 12731, entitled “Independent Regulatory Agencies Act of 
1960,” was introduced by Chairman Harris on June 20, 1960, as a re- 
sult of extensive hearings on and consideration of two earlier bills, 
H.R. 4800 and H.R. 6774, introduced by Chairman Harris on Feb- 
ruary 19, 1959, and April 27, 1959, respectively.” 

H.R. 4800 was designed to carry out the recommendations of the 
subcommittee for legislation to meet the problem of unfair or unethi- 
cal conduct in the decisionmaking process. H.R. 4800 prescribed 
standards of conduct for the members and staff of the six regulatory 
agencies to which this legislation applies and prohibited off-the-record 
communications and contained other provisions for strengthening the 
independence and effectiveness of these regulatory commissions. 

H.R. 6774, introduced at the request of the American Bar Associ- 
ation, contained provisions to establish standards of conduct for 
agency hearings of record. 

Following extensive hearings on H.R. 4800, H.R. 6774, and related 
bills, the provisions were redrafted, with the cooperation of the agen- 
cies and the bar associations, in order to meet many of the objections 
raised in the course of these hearings. H.R. 12731, the reulting bill, 
has the support of the American Bar Association and the District of 
Columbia Bar Association.’® 

Section 4 of H.R. 12731 carries out the subcommittee’s recommenda- 
tions that a code of ethics governing the conduct of commissioners, 
commission employees, practitioners, and others who appear before 
the commissions be enacted into law.’’ It declares certain acts, prac- 
tices, and conduct to be improper and requires each agency to prescribe 
regulations to implement such declaration of policy. In addition, 
each agency is required to establish procedures for considering and 
acting upon complaints made under this section. 

Sections 5 through 8 of the bill are designed to protect the integrity 
of “on-the-record proceedings” by prohibiting improper “ex parte,” 
i.e., “off the record” communications in the case of proceedings before 
the agencies to which this legislation applies. The need for legisla- 
tion to abolish this pernicious practice was recognized by the subcom- 
mittee in the form of its recommendations, based on extensive hear- 
ings." 


—" discussion of the reasons for the Senate amendments, see 8. Rept. 1857 (1960), 

pp. ‘—11. 

nee discussion of the legislative history of H.R. 12731, see H. Rept. 
16 Hi. Rept. 2070 (accompanying H.R. 12731), 86th Cong., 2d sess., app. B, pp. 32-83 


(1960). 
17H. Rept. 1602, p. 13, and H. Rept. 2711, p. 9. 
48H. Rept. 2711, pp. 9-10. 
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Section 9 provides that, notwithstanding any other provision of law, 
any member of an agency may be removed by the President for neglect 
of duty or malfeasance in office, but for no other cause. Under exist- 
ing law, there is no provision for removal of members of the FCC, 
FPC, or the SEC. Members of the CAB, FTC, and ICC, under 
existing law, may be removed by the President for neglect of duty, 
malfeasance in office, or inefficiency. It was believed that “inefficien- 
a. is too vague and indefinite a term to be a proper basis for removal. 

he section also is the result of a subcommittee recommendation.’® 

Section 10 of the bill, which deals with the problem of intraagency 
separation of functions, is designed to place staff members engaged 
in investigation and prosecution activities on a substantially equal 
footing with outside parties and their representatives, b limiting 
any advocacy e.: send in by such staff members to “on-the-record 
presentation.” (Section 7, a companion provision, places this limita- 
tion on outside parties and their representatives.) In addition, sec- 
tion 10 is designed to make the requirement of “separation of func- 
tions” contained in section 5(c) of the Administrative Procedure Act 
applicable to all “on-the-record proceedings” before the six agencies 
(whether the proceedings constitute “adjudication” or “rule-making” 
within the meaning of that act) including those involving the deter- 
mination of applications for initial licenses and those involving the 
validity or application of rates, facilities or practices of public util- 
ities or carriers. 

Section 11 would repeal certain provisions of the Communications 
Act of 1934 which in effect placed more rigorous “separation of func- 
tions” limitations on members of the Federal Communications Com- 
mission in adjudicatory proceedings than those contemplated under 
section 10 of the bill. Thus, under the Communications Act of 1934, 
in cases of adjudication which have been designated for hearing, each 
member of the commission, in reaching his Tealaiaem, is forbidden to 
consult, not only with members of the staff who participate in the 
preparation or presentation of such case before an examiner or before 
the commission, but is also forbidden to consult with any staff member 
of the Office of General Counsel, the Office of the Chief of Engineers, 
or the Office of the Chief Accountant. Section 11 would amend the 
Communications Act so as to subject the FCC to the same “separa- 
tion of functions” requirements applicable to the other five agencies, 
as contemplated by section 10. 

The subcommittee had recommended that the Comunications Act 
be amended in these respects to accomplish this purpose. 


H.R. 11340 and H.R. 5042 


H.R. 11340, introduced by Chairman Harris on March 23, 1960, 
places additional restrictions on the transfer of broadcast licenses for 
the purpose of eliminating the practice of “trafficking” in such li- 
censes. In addition, H.R. 11340 would require that broadcast net- 
works be licensed. 

H.R. 5042, introduced by Representative Bennett, the ranking 
minority member of the subcommittee, would subject the networks to 
some measure of regulation. 


% H. Rept. 2711 P. a4. 
a subcommittee’s initial recommendation pertains solely to the FCC. 4G. Rept. 2711, 
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The provisions of H.R. 11840 are designed to carry out specific 
legislative recommendations of the subcommittee relating to restric- 
tions on transfers and network licensing. Hearings on these two 
bills have not yet been held, owing to limitations of time. 


APPENDIX D 


AMERICAN Bar ASSOCIATION, 
Spectra, ComMITTEE ON LEGAL SERVICES AND PROCEDURE, 
Washington, D.C., December 16, 1960. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, House of 
Representatives, Washington, D.C. 

Dear Mr. Cuarrman: This letter is prompted by your reported in- 
tentions of not recommending the reconstitution of the Special Sub- 
committee on Legislative Oversight in the next Congress and by your 
statement on June 26, 1959, at the conclusion of several days of panel 
discussion before the Legislative Oversight Subcommittee that an an- 
alysis of the panel discussion would be forthcoming. 

Since its midyear meeting in February 1956, the American Bar As- 
sociation has been on record as supporting a permanent committee 
on administrative procedure within the ine Such a committee 
would be duly authorized and directed to study complaints concerning 
agency proceedings in order to help to insure fair play. The commit- 
tee would exercise continuous watchfulness over how the agencies carry 
out the Administrative Procedure Act and laws of like character under 
which they operate, to the end that public and private rights receive 
proper protection in accordance with constitutional requirements and 
congressional policies. The text of the association’s policy resolution 
is attached hereto. 

It is clear that the purpose of your Legislative Oversight Subcom- 
mittee and the association’s objective for a permanent committee on 
administrative procedure have a strong affinity. It is also clear that 
the investigatory work of the Legislative Oversight Subcommittee 
supports the wisdom and prudence of the proposition that there should 
be some kind of permanent continuing liaison between Congress and 
the agencies with respect to basic issues of agency operations covering 
fair play, scope of authority, criteria for decision, and efficiency. 

The lack of | this kind of liaison in the past has aggravated many of 
the knotty problems in the administrative process which your subcom- 
mittee investigated. While vast changes in economic conditions and 
technology take place, agencies are left to perform their assigned tasks 
under charter statutes of a different era. With no effective surveil- 
lance over the situation, Congress finds it extremely difficult, if not 
impossible, to grasp the modus operandi of its own creatures, to meas- 
ure the merit of their work, and to ascertain the current and future 
validity of their means and ends. And so Congress, in this realm of 
the administrative process, pretty much confines itself to pious plati- 
tudes and wornout cliches and to expressions of righteous indignation 
at selected horrible examples of agency deficiencies. Constructive 
legislation is lucky to see the light Zz a committee report. 
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There is no doubt that in the field of administrative law your sub- 
committee has had more momentum than any other congressional unit 
in recent years. Your subcommittee has performed a tremendous 
service in inventorying the strengths and weaknesses of government 
by agencies. The results of your subcommittee’s work—its volumes 
of hearing records and its reports—provide the basis of a program of 
legislative action. 

n other words, now that the investigation phase is over, it is sub- 
mitted that your committee should follow through with a program of 
constructive legislation and at the same time should see to it that the 
past mistake of Congress of not keeping well informed about the 
agencies and their operations and problems is not repeated. It would 
appear that a regular, permanent subcommittee on administrative 
agencies, with ample staff, budget, and authority, is worthy of your 
full committee’s consideration. 

With the days of the Legislative Oversight Subcommittee numbered, 
it is hoped that no effort will be spared in the preparation not only of 
the promised analysis of the panel discussion but also of a compre- 
hensive report of the subcommittee’s and its staff’s findings and recom- 
mendations as a result of their extensive studies, researches, and in- 
vestigations. In this connection, it is fully expected that much valu- 
able material will become available quite apart from the hearing 
records. 

A comprehensive report would add immeasurably to the value of 
the work already done and would be a useful point of reference for 
architects of a program of constructive action whether through legis- 
lation, executive order, or agency regulation. Without a comprehen- 
sive report that pulls together the subcommittee’s and staff’s thinking, 
much of the effort of your subcommittee will be lost and the records 
of hearings will be dust collectors in the back reaches of storerooms 
and libraries. A report of broad scope is needed and is eagerly 
anticipated. 

Finally, Mr. Chairman, with President-elect Kennedy having evi- 
denced a prime interest in the administrative process by his early ap- 
pointment of James M. Landis, it would appear that the activity of 
your Committee in the field of administrative law and procedure will 
attain greater recognition as to its importance than heretofore. This 
is no time, therefore, to slow down or stop; rather this is the time to 
move forward with renewed vigor. 

Respectfully, 


























VALENTINE B. Deatz, 
Chairman, Committee on Permanent Congressional Committee 
on Administrative Procedure. 


Pouicy REesouturion or AMERICAN Bar AssoctaTion ADOPTED AT THE 


Mi- Year Meettne or Its House or Derecates, Fesrvary 20-21, 
1956 







The substantive part of the policy resolution on a permanent Con- 
gressional Committee on Administrative Procedure is as follows: 

“Resolved, That the American Bar Association believes that there 
should be established within the Congress of the United States a 
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permanent Committee on Administrative Procedure, duly authorized 
and directed, among other responsibilities— 

“(a) To screen and study complaints concerning the proce- 
dures of the administrative agencies in order to help insure fair- 
play and due process. 

“(b) To exercise continuous watchfulness over the Adminis- 
trative Procedure Act and laws of like character, and to examine, 
appraise, and report on proposed legislation which would, di- 
rectly or indirectly, affect such Act and laws or the principles 
they embody, including any proposed departures or exemptions 
therefrom. 

“(c) To determine whether the administrative agencies are 
complying with the requirements of the Administrative Proce- 
dure Act and laws of like character, and with the principles they 
embody, to the end that public and private rights may receive 
proper protection in accordance with constitutional requirements 
and congressional policies.” 


ma 


APPENDIX E 
SuBCOMMITTEE PUBLICATIONS 


1. “Memorandum of Law—Right of Access by Special Subcommittee 
on Legislative Oversight to Civil Aeronautics Board Files and 
Records.” Staff report prepared for the Special Subcommittee on 
Legislative Oversight of the Committee on Interstate and Foreign 
Commerce, U.S. House of Representatives, October 17,1957. 85th 
Congress, Ist session. U.S. Government Printing Office No. 97734, 
Washington, 1957. 

2. “Right of Access to CAB Files.” Hearing before a subcommittee 
of the Committee on Interstate and Foreign Commerce, U.S. 
House of Representatives, on right of access by Special Subcom- 
mittee on Legislative Oversight to Civil Aeronautics Board files 
and records. October 17,1957. 85th Congress, 1st session. U.S. 
Government Printing Office No. 98600, Washington, 1957. 

3. “Subcommittee on Legislative Oversight—Interim Report of the 
Committee on Interstate and Foreign Commerce (Pursuant to 
Sec. 136 of the Legislative Reorganization Act of 1946, Public 
Law 601, 79th Cong., and H. Res. 99, as amended, 85th Cong.).” 
Submitted by Mr. Harris, chairman. House Report No. 1602; 
Union Calendar No. 639. “Federal Communications Commission.” 
Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed, April 4, 1958. 85th Con- 
gress, 2d session. U.S. Government Printing Office No. 20006, 
Washington, 1958. 

4. “Proceedings Against Bernard Goldfine.” Report No. 2580 sub- 
mitted by Mr. Harris, chairman, Committee on Interstate and For- 
eign Commerce, U.S. House of Representatives, August 13, 1958 
(legislative day, August 12). Ordered to be printed. 85th Con- 
gress, 2d session. U.S. Government Printing Office No. 20006, 
Washington, 1958. 
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. “Digest of Cases Remanded to Federal Communications Commis- 
sion by the Appellate Courts and Report as to Adequacy of Statu- 
tory Sveviiieda Pertaining to Such Remands.” Prepared by the 
Legislative Reference Service, Library of Congress. 85th Con- 

ess, 2d session. U.S. Government Printing Office No. 32487, 
Washington, 1958. 

. “Administrative Process and Ethical Questions.” Hearings be- 
fore a subcommittee of the Committee on Interstate and —a 
Commerce, U.S. House of Representatives. Panel discussion by 
representatives of law schools, of government, and of the bar. 
November 18 and 19, 1958. 85th Congress, 2d session. U.S. Gov- 
ernment Printing Office No. 33295, Washington, 1958. 

. “FCC Standards or Comparative Criteria as Applied in 14 Rep- 
resentative Comparative TV Proceedings.” Prepared by John 
Radigan of Legislative Reference Service, Library of Congress, 
1958. (See 1958 subcommittee hearings, p. 2860. 

. “Time Study—Comparative Television Hearings, July 1, 1954, to 
March 7, 1958.” Prepared by John Radigan of Legislative Ref- 
erence Service, Library of Congress, 1958. (See 1958 subcom- 
mittee hearings, p. 2890.) 

. “Regulation of Broadcasting—Half a Century of Government 
Regulation of Broadcasting and the Need for Further Legislative 
Action.” Study for the Committee on Interstate and Foreign 
Commerce, U.S. House of Representatives on House Resolution 
99 (85th Congress, 1st sess.), a resolution authorizing the Com- 
mittee on Interstate and Foreign Commerce to conduct investiga- 
tions and studies with respect to certain matters within its juris- 
diction. 85th Congress, 2d session. U.S. Government Printing 
Office No. 33374, Washington, 1958. 

10. “History of National Association of Securities Dealers, Inc., Its 
Activities, Membership Data, Sanctions Imposed, Members Ex- 
pelled, Financial Statements, Liaison and Supervision by SEC 
from 1936 to November 30, 1958.” Prepared by National Asso- 
ciation of Securities Dealers, Inc. (Wallace H. Fulton, executive 
director). 85th Congress, 2d session. U.S. Government Print- 
ing Office No. 33800, Washington, 1959. 

11. “Independent Regulatory Commissions.” Report of the Special 

Subcommittee on Legislative Oversight of the Committee on Inter- 
state and Foreign Commerce (pursuant to sec. 136 of the Legis- 
lative Reorganization Act of 1946, Public Law 601, 79th Cong., 
and H. Res. 99, as amended, 85th Cong.). House Report No. 2711. 
Union Calendar No. 1141. Committee of the Whole House on the 
State of the Union and ordered to be printed, January 3, 1959. 
85th Congress, 2d session. U.S. Government Printing Office No. 
34052, Washington, 1959. 

. “Investigation of Regulatory Commissions and Agencies.” Hear- 
ings before a subcommittee of the Committee on Interstate and 
Foreign Commerce, U.S. House of Representatives. U.S. Govern- 
ment Printing Office No. 32090, Washington, 1958 and 1959. 

(a) Part1. January 27, 28, 29, 30, February 3, 4, and 5, 1958. 
85th Congress, 2d session. 

(6) Part2. February 13, 17, 18, 19, 20, and 21,1958. 85th Con- 
gress, 2d session. 
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(c) Part3. February 24, 25, 26, and 27, 1958. 85th Congress, 2d 
session. 

(d) Part4. February 28, March 3, 4, 5, 10, 12, 13, and 14, 1958. 
85th Congress, 2d session. 

(e) Part5. March 17, 18, 19, 20,21, and 25,1958. 85th Congress, 
2d session. 

(f) Part6. March 26, 28, 31, April 2, and 3, 1958. 85th Congress, 
2d session. 

(g) Part7. April 23, 24, May 13, and 14, 1958. 85th Congress, 
2d session. 

(h) Part8. May 15, 20, 21, 22, 26, 28, and June 2, 1958. 85th 
Congress, 2d session. 

(7) Part9. June 5, 6, 9, 10, 11, and 16, 1958. 85th Congress, 2d 
session. 

(j) Part 10. June 17, 24, and 25, 1958. 85th Congress, 2d ses- 


sion. 

(k%) Part 11. June 26, 27, 30, July 2, 3, 7, 8, 9, 10, and 11, 1958. 
85th Congress, 2d session. 

(7) Part 12. July 15, 16, 17, September 16, 17, 18, and 23, 1958. 
85th Congress, 2d session. 

(m) Part 13. September 24, 25, 30, November 12, 13, 14, and 17, 
1958. 86th Congress, 2d session. 

(n) Part 14. November 20, 21, 24, 25, 26, 1958; January 2, and 
December 9, 1959. 85th Congress, 2d session; 86th 
Congress, 1st session. 

. “Investigation of Regulatory Commissions and Agencies.” Index 

to hearings before a subcommittee of the Committee on Interstate 

and Foreign Commerce, U.S. House of Representatives. Parts 1 

to 14, January 27, 1958, to December 9, 1959. 85th Congress, 2d 

session; 86th Congress, lst session. U.S. Government Printing 

Office No. 32090, Washington, 1960. 

. “Major Administrative Process Problems.” Hearings before a 

subcommittee of the Committee on Interstate and Foreign Com- 

merce, U.S. House of Representatives. Panel discussions by rep- 

resentatives of industry, of the Government, and of the bar. June 

15, 16, 17, 18, 19, 22, 23, 24, and 26, 1959. 86th Congress, 1st ses- 

sion. U.S. Government Printing Office No. 45253, Washington, 

1959. 

. “Investigation of Television Quiz Shows.” Hearings before a 

subcommittee of the Committee on Interstate and Foreign Com- 

merce, U.S. House of Representatives. U.S. Government Print- 

ing Office No. 52294, Washington, 1960. 

(a) Part 1. October 6, 7, 8, 9, 10, and 12, 1959. 86th Congress, 

1st session. 
(5) Part 2. November 2, 3, 4, 5, and 6, 1959. 86th Congress, 1st 
session. 

. “The Cranberry Problem.” Study for the Special Subcommittee 

on Legislative Oversight of the Committee on Interstate and For- 

eign Commerce by Julius Eanet, staff attorney, on December 8, 

1959. 86th Congress, 1st session. U.S. Government Printing 

Office No. 49436, Washington, 1960. 

. “Economic Aspects of the Compulsory License in the Copyright 

Law.” (Excerpt from a study prepared for the U.S. Copyright 
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Office by W. M. Blaisdell, economist, Copyright Office, Library of 
Congress.) U.S. Government Printing Office No. 53085, Wash- 
ington, 1960. 
. “Investigation of Regulatory Commissions and Agencies.” In- 
terim report of the Committee on Interstate and Foreign Com- 
merce (pursuant to sec. 136 of the Legislative Reorganization Act 
of 1946, Public Law 601, 79th Cong., and H. Res. 56, as amended, 
86th Cong.). Submitted by Mr. Tesla chairman. Report No. 
1258; Union Calendar No. 546. Committed to the Committee of 
the Whole House on the State of the Union and ordered to be 
printed, February 9,1960. 86th Congress, 2d session. U.S. Gov- 
ernment Printing Office No. 51045, Washington, 1960. 
. “Analysis of Record Plays Furnished to the House Subcommittee 
on Legislative Oversight by Charles B. Seton, Esq., Attorney for 
Richard W. Clark, on March 8, 1960.” 86th Congress, 2d session. 
U.S. Government Printing Office No. 53700, Sein se, se 1960. 
. “Tabulations of Gas Rate Increases to Gas Pipeline Companies as 
of March 1, 1960.” Prepared by the Bureau of Rates and Gas 
Certificates, Federal Power Commission, at the request of the 
House Subcommittee on Legislative Oversight, April 15, 1960. 
86th Congress, 2d session. U.S. Government Printing Office No. 
54275, Washington, 1960. 
. “Songplugging and the Airwaves: A Functional Outline of the 
Popular Music Business.” Staff Study for the Committee on In- 
terstate and Foreign Commerce, U.S. House of Representatives, 
May 1960. 86th Congress, 2d session. U.S. Government Print- 
ing Office No. 55757, Washington, 1960. 
. “Responsibilities of Broadcasting Licensees and Station Person- 
nel.” Hearings before a subcommittee of the Committee on Inter- 
state and Foreign Commerce, U.S. House of Representatives, on 
pene and other deceptive — in the broadcasting field. 
». Government Printing Office No. 56961, Washington, 1960. 
(a) Part 1, February 8, 9, 10, 15, 16, 17, 18, 19, and March 4, 1960. 
86th Congress, 2d session. 
(5) Part 2, January 27, 28, April 25, 26, 27, 28, 29, May 2, 3, 
August 30, 31,1960. 86th Congress, 2d session. 
. “Ex Parte Communications and Other Problems (Federal Power 
Commission.)” Hearings before a subcommittee of the Commit- 
tee on Interstate and Foreign Commerce, U.S. House of Repre- 
sentatives, on ex parte communications; suspensions, refunds, and 
n rotiated settlements in pipeline rate cases; and charges for out- 
side professional services. May 10, 11, 12, 13, 16, 17, 18, 19, 20, 
23, and 24, 1960. 86th Congress, 2d session. U.S. Government 
Printing Office No. 61923, Washington, 1960. 
. “Investigation of Television Quiz Shows, Responsibilities of 
Broadcasting Licensees and Station Personnel, Ex Parte Com- 
munications, and Other Problems.” Index to hearings before a 
subcommittee of the Committee on Interstate and Foreign Com- 
merce, U.S. House of Representatives, October 6, 1959, to May 24, 
1960. 86th Congress, 1st and 2d sessions. U.S. Government Print- 
ing Office No. 62491, Washington, 1960. 
. “Investigation of ICC’s Administration of Motor Carrier Act.” 
Hearing before a subcommittee of the Committee on Interstate 
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and Foreign Commerce, U.S. House of Representatives. U.S. 
Government Printing Office No. 62729, Washington, 1960. 
. “Civil Aeronautics Board Answers to November 1957 Question- 
naire Submitted by Special Subcommittee on Legislative Over- 
sight of the Committee on Interstate and Foreign Commerce.” 
Printed for the use of the Special Subcommittee on Legislative 
Oversight of the Committee on Interstate and Foreign Commerce, 
U.S. House of Representatives. 86th Congress, 2d session. U.S. 
Government Printing Office No. 62253-O, Washington, 1960. 
. “Independent Regulatory Commissions—Comparative Operating 
Data for Years 1949 and 1959. Compilation From Commission 
Reports and Answers to June 3, 1960, Questionnaire Showing 
Workload ; Personnel; Turnover; Backlog; Number of Cases De- 
termined; Regulatory Problems and Appropriations of Civil 
Aeronautics Board, Fodanal Communications Commission; Fed- 
eral Power Commission; Federal Trade Commission; Interstate 
Commerce Commission; and Securities and Exchange Commis- 
sion.” Prepared for Special Subcommittee on Legislative Over- 
sight of the Committee on Interstate and Foreign Commerce, 
U.S. House of Representatives, November 1960. 86th Congress, 
2d session. U.S. Government Printing Office No. 62660, Wash- 
ington, 1960. 
: a Bureau Censorship and Control of Independent Agency 
Fiscal and Other Matters.” Study by the staff of the Special 
Subcommittee on Legislative Oversight for the Committee on 
Interstate and Foreign Commerce, House of Representatives, 86th 
Congress, 2d session, December 1960. U.S. Government Printing 
Office No. 62511, Washington, 1960. 
. “Independent Regulatory Commissions—Staff Report to the Spe- 
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SEPARATE VIEWS OF HON. JOHN B. BENNETT, HON. 
WILLIAM L, SPRINGER, HON. STEVEN B. DEROUNIAN, 
AND HON. SAMUEL L. DEVINE 


First, we want to completely disassociate ourselves from, and dis- 
claim any responsibility for, the so-called staff report issued under 
authority of the majority on December 21, 1960. So that there might 
be no doubt in the public mind as to the responsibility for this un- 
American procedure, we sought to have this disclaimer included in 
the staff report. A motion to this effect was ruled out of order by the 
chairman. 

We consider the staff report unfair, unjudicial, and beneath the 
dignity of a congressional committee. By this report, the majority, 
through its staff, co made very serious charges against individuals and 
bodies without having afforded the accused their day in court. We do 
not think this is the American way of doing things. It is the same 
type of congressional procedure so roundly condemned a few years 
ago. 

“We want to emphasize that it is the principle of the staff report to 
which we object. While we are satisfied from information received 
since the issuance of the report that there are some gross inaccuracies 
and false innuendo, for the most part we simply do not know the 
validity of the charges and have no practical way of knowing at this 
time. ith the record in this state and without subcommittee hear- 
ings we are unwilling to approve the staff report even by inference. 
In fact, we vigorously condemn it. 

We also dissent from those portions of this subcommittee report 
which adopt the staff report in matters which have not been the sub- 
ject of hearings and about which the members have no firsthand 
knowledge. Nor do we concur in all instances with the phraseology 
and conclusionary statements contained in the subcommittee report. 
We regret the procedure which did not permit time for the members 
to revise the staff draft of this report in the usual sentence-by-sentence 
manner. 

Perhaps the most shocking political whitewash to come out of a 
congressional committee in many years is that which is accorded 
Thomas G. Corcoran. The majority and its staff have sought to 
exonerate one of Washington’s best-known influence peddlers. We 
can see no reason for Mr. Corcoran being singled out for attention in 
either the staff or the committee report. The record speaks for itself. 
His conduct is typical of many other “off the record” contact people 
which this subcommittee’s investigations have revealed during the 
past 4 years. Since the committee staff, with the approval of the 
majority of the committee, apparently for political reasons, has seen 
fit to deal with Mr. Corcoran as an individual, we are left with no 
alternative but to record the true facts. 
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The type of conduct engaged in by Corcoran has been revealed and 
condemned many times, most recently in the Landis report to the 
President-elect of December 1960. On page 13, Mr. Landis has this 
to say: 

Much attention has recently been centered on efforts, un- 
fortunately too frequently successful, to sway the judgment 
of the members of regulatory agencies by so-called ex parte 
approaches or arguments, usually personalized, made off the 
record in proceedings that should be decided on the 
record. * * * Many of them emanate from lawyers striving 
to press their clients’ cause; indeed, one of the worst phases 
of this situation is the existence of groups of lawyers, con- 
centrated in Washington itself, who implicitly hold out to 
clients that they have means of access to various regulatory 
agencies off the record that are more important than those 
that can be made on the record. These lawyers have gen- 
erally previously held positions of more or less importance 
in the echieuens, 


This incredible whitewash began in April 1960, when public pres- 
sure literally forced a hearing before this subcommittee and the 
appearance of Corcoran. It continued when the majority chief coun- 
sel devoted only a few minutes to questioning of the main witness, 
Corcoran, as against many hours, in fact days, in interrogation of 
the Commissioners themselves—primarily into matters not dealing 
with the subject of the hearings, i.e., Corcoran. It is alsoa noteworthy 
fact that these Commissioners were subjected to lengthy interrogation 
by the staff prior to the hearings and that their private appointment 
books were confiscated for later inclusion in the record. The staff 
did not interrogate Corcoran until a few days before the hearings 
and no efforts were made to obtain a record of his appointments. 

In straining to find a legal justification for Corcoran’s obviously 
improper conduct, the majority and its staff, in the subcommittee re- 
port and the staff report, advance the fiction, as Corcoran did, that 
the Midwestern case was a nonadversary proceeding. During the 
hearings, the majority and its staff took the opposite position, main- 
taining that the Midwestern case was an adversary proceeding, which 
it clearly was. It has consistently been our position that the Mid- 
western case was an adversary proceeding. In support of this posi- 
tion, we refer the reader to Mr. Bennett’s memorandum of law on 

ages 717 and 718 of our FPC hearings,’ which discusses the complete 
egal picture with reference to court proceedings on this point. 

Joun B. Bennett. 
Wu L, Sprincer. 
Steven B. Derountan. 
Samuet L. Devine, 


1“Ex Parte Communications and Other Problems (Federal Power Commission)”; hear- 
ings before a subcommittee of the Committee on Interstate and Foreign Commerce, House 
of Representatives, 86th Cong., 2d sess. (hearings of May 10-13, 16-20, 23 and 24, 1960). 
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